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I

Chairman'sMessage

Tothe HonorableEliotSpitzer,
It is with great pride and enthusiasm that I present to you the

Annual Report of the New York State Industrial Board of Appeals for the
year 2006.

The New York State Industrial Board of Appeals was created by
the Legislature in 1975 as an independent quasi-judicial review agency
with the primary duty of reviewing the validity and reasonableness of
any rule, regulation or order issuedby the Commissioner of Labor.

Year after year, we have renewed our commitment to meet
our goals and exceed the accomplishments of the previous year. The
Board members and I have proudly taken on new challenges with
unwavering enthusiasm and energy. After ten wonderful years of
service to this Board, I am extremely proud to report that we have
once more met those challenges and exceeded the accomplishments
of the previous year.

Unquestionably, I have been deeply honored to have served
the people of this State and witnessed the Board steadily embark upon
a new millennium with greater purpose and determination than ever
before. It iswith that purpose and determination that I present to you
the 2006 Annual Report of the New York State Industrial Board of
Appeals.

~efr ~ ~cuf
Evelyn C. Heady
Chairman,
Industrial Board of Appeals
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AbouttheIndustrialBoardofAppeals

The New York State IndustrialBoardof Appeals

The New York State Industrial Board of Appeals was created by the Legislature

in 1975 as an independent review and appeals board, within the Department of Labor,

replacing the Board of Standards and Appeals. The Board consists of five members,

each appointed by the Governor and confirmed by the New York State Senate, at least

one of whom must be an attorney. The Governor designates one member of the Board

to serve as chairman.

The Board's principal responsibilities, powers and duties are derived from

various provisionsof the Labor Law, the BusinessCorporation Law, and the Not-for-

Profit CorporationLaw. In addition to the broad review powers of the Board, many of

the functions, powers and duties of the former Board of Standards and Appeals were

transferred to the IndustrialBoardof Appeals.

Jurisdiction of the Board

The Board's main statutory duty is to provide an impartial administrative

review of the validity or reasonableness of any rule, regulation or order issued or made

by the Commissioner of Labor. In creating this independent, quasi-judicial review

board, the Legislature provided the many individuals, businesses and unions in this

State who are affected by the Labor Law, with the continued exercise of sound and

established principles of due process in administrative proceedings. Thus, there has

been established for the Department of Labor a reasonable separation of powers and

functions, similar to that found in federal and state government.

NYS INDUSTRIAL BOARD OF APPEALS
- 1 -



The Board's major review activities include hearing and adjudicating contested

rules, regulations or orders promulgated or issued by the Commissioner of Labor in the

following areas:

. Notices of Violation and Compliance orders issued under safety and health

standards for publicemployees;

. Grants or denials of applications for variances from safety and health

standards;

. Notices of Violation of safety rules and regulations regarding amusement rides;

. Compliance, penalty and interest orders enforcing various provisions of the

Labor Lawincluding, for example, failure to pay wages or wage supplements,

minimum wage underpayments, employment of minors, record keeping

requirement violations, garment industry registration, and industrial

homework;

. Registration and cancellation proceedings for union labels; and

. Notices of violation and compliance orders for violations of Article 10-A of the

Labor Law. *

(*Note: The sunset provisions built into Article 10-Aresulted in expiration

of this statute at the end of calendar year 2004, after an unsuccessful

attempt by the legislature to achieve renewal of its provisions, and

therefore, at present it would appear that this area of the Board's

jurisdiction is a non-issue.)

In addition, pursuant to the Business Corporation Law, the Not-for-Profit

Corporation Law, and the Limited Liability Company Law, the Board's review activities

include:

NYS INDUSTRIAL BOARD OF APPEALS
- 2 -



Review and approval, or disapproval, of proposed certificates of incorporation,

certificates of amendment, certificates of dissolution, and other corporate

instruments where the powers and/or purposesof the corporation include labor

related activities or where the proposed corporate name may indicate such a

purpose.

Conduct of Hearingsand BoardActivities

The Board's review and appeal activity is invokedby the filingof a petition or

application for review under Labor LawArticle 3. Nopart of the Board's program is

initiated by the Board. The Board's programgoal therefore, is to afford the parties an

opportunity to present evidence and be heard in an impartial administrative

proceeding, and to render a well reasoned determination in a reasonably consistent

and prompt manner.

Board hearings and other functions are conducted on a statewide basis at

various locations and at the Board'sAlbanyoffice. For the convenience of the parties

and witnesses, Boardhearingsare generallyheld at or near the site of the employment

situation involved.

Each of the five Board members and the Board's two attorneys are designated

hearing officers for the Board. Once a matter is heard, the designated hearing officer

submits a record of the proceeding, including the pleadings, transcript of hearing

session(s), briefs and other post-hearing submissions, to the Board with a recommended

decision. The Board's decision is based upon a majority vote of the Board members

and a resolution containing findings of fact and law is issued from the Board to the
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parties. The subject rule, regulation or order, or any part thereof, may be affirmed,

modifiedor revokedby the Board.

BoardOperations

The Board maintains its principal office in Albany, NewYork, at the Empire

State Plaza. The Albanyoffice is staffed by dedicated and knowledgeablepersonnel,

who make every effort to provide excellence in public service. In addition, a formal

administrative hearing room is located on site at the Board's office, and is used

regularly to conduct the administrative hearings necessary to the fulfillment of the

Board'smandated purpose.

The Board's Albany site also operates as the primary office for administrative

matters, and is the usual location of the regular monthly Board meetings held to review

cases, make decisions, and generally conduct Board business. In addition, the Albany

office contains the complete files for all matters filed with the Board, and all decisions

rendered by the Board, and acts as the source for all public information requests that

may be filed.

NYS INDUSTRIAL BOARD OF APPEALS
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2006 Yearin..Review

2006 Year In Review

The year 2006 provided numerous rewarding challenges and undoubtedly

represented another significant milestone in the history of the Industrial Board of

Appeals. Following a very lengthy, meticulous and diligent effort to fully review,

update and revise the Board's Rules of Procedure and Practice, the Board is proud to

announce its successful completion. These rules have remained virtually unchanged for

the past twenty-five years, since originally drafted at the inception of the Industrial

Board of Appeals as an entity separate and apart from the prior Board of Standards and

Appeals.

In 2006, the Board continued to focus on the prompt and expeditious handling

of all matters filed with the Board in a concerted effort to prevent the debilitating

development of case backlogging. Through the effective utilization of technology as a

case management tool, the Board's staff was able to maintain and update case status

reports in all areas of proceedings filed with the Board. Also, dedicated efforts

continued with the compilation and review of the IBA case subject index, and the

development and analysis of IBA case history information for the years 1982 through

1999. In addition, the successfully completed compilation and review of the IBA case

subject index, for the years 2000 through the present, and the development and

analysis of IBA case history information, continued to be updated on a monthly basis.

This consistently updated subject matter index, the first current index of the Board's

decisionssince 1982, has once again proven its value in responding to public and Board

member requests for information concerning previous decisions.

The Board's Internet website has again proven successful in serving to promote,

and inform the public of, the services offered and available on the web. The IBA

website provides the public with immediate access to useful information about the
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Industrial Boardof Appeals,includinginformationon howto contact the Boardand how

to initiate and conduct business before the Board. The website continues to be updated

as needed and is expected to undergo further development and modification.

The Board's membership continued to be representative of the various regions

of the state, from the far reaches of western New York, to the mid-Hudson Valley, and

throughout the New York City region. Thus, the Board was able to maintain a statewide

presence, and provide timely and localized service to the Department of Labor and the

public. Undoubtedly, the Board members bring with them diverse backgrounds and a

wealth of experience, and they have approached their appointments with positive

energy and enthusiasm. In addition, the members have made diligent efforts to

familiarize themselves with Board practices and procedures, and with numerous

provisions of the Labor Law and other relevant statutes and regulations addressed in

the cases presented to the Board.

The year 2006 provided challenges in a great diversity of arenas, making this

one of our most exciting and productive years to date. Aswe proceed through the year

2007, I have every confidence that the Board will experience another productive and

successful year, and I look forward with great expectations for progress in all areas

that have become the undertaking of the Industrial Board of Appeals.

Expedited Case Resolution and Backlog Reduction

A primary goal during my tenure with the Board has been, and continues to be,

the reduction and elimination of case backlog. Each year we continue to make further

progress, and I am pleased to report that with the close of calendar year 2006 the

elimination of the backlog previously achieved has been maintained and again

improved upon. Our Board Members, attorneys and staff have worked diligently in this
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past year to promptly open files, handle correspondence, address case-specific motions

and pleadings, schedule cases, hold hearings, and prepare Resolutions of Decision for

Board consideration and adoption. The results are self-apparent, and all are to be

congratulated for a job well done.

Board's Rules of Practice and Procedure

Industrious efforts to fully review, update and revise the Board's Rules of

Procedure and Practice has paid off with its successful completion in 2006. The original

compilation of the Industrial Board of Appeals Rules of Procedure and Practice was

developed during the early years of the Board, with the last review or update of the

rules occurring in 1982. Recognizing the need to review such matters on a continuing

basis, the Board began a comprehensive review and analysis of the Board's Rules of

Procedure and Practice.

As a part of the Board's comprehensive analysis, the Board implemented an

extensive regulatory review process, which is applicable to all New York state agencies.

Over a period of four years, the Board systematically and thoroughly reviewed each

section of the rules individually, continually seeking input from the Office of Counsel

for the Commissioner of Labor, and submitting each and every amendment through a

formal adoption process. Formal resolutions adopting all of the proposed changes to

the rules were formally approved by the Board and the process of finalization was

initiated and completed. After a long and exacting process, the overall review and

approval process was concluded. A supplemental pamphlet incorporating all of the

adopted rules changes was made available upon request, and copies were provided to

all new Petitioners at the time new cases were received by the Board. The review and

approval process was concluded with the publication of a fully complete revised

compilation of the Board's rules, which was then distributed to agencies with whom the
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Board interacts on a regular basis, as well as to the public. In addition, the Board's

rules are currently available for viewing on the IBA'swebsite, which will continue to be

updated to reflect any further adopted amendments.

Interesting Cases of 2006

SinceNew York State Law confers broad statutory authority onto the Industrial

Board of Appeals in order to review any rule, regulation or order of the Commissioner

of Labor, the Board may often review cases with unique factual backgrounds and

interesting legal issues. In 2006, the Board was presented with some interesting and

challenging cases that are worth mentioning. One of the cases involved important and

complex issues related to the health and safety of public employees under certain

provisions of the Labor Law. For the Board, this case was one of those exceptional

circumstances that necessitated a greater degree of factual exploration and review,

due primarily to the complexity of the facility's management procedures as well as its

unique treatment under the Labor Law. Because of the distinct nature of this case, the

Board determined that an on-site inspection was necessary and thereafter commenced

the appropriate procedures to facilitate the on-site review. With the full cooperation

of the parties involved, the Board members and staff successfully conducted and

completed an on-site inspection of the relevant facility. Undoubtedly, the on-site

inspection generated important information for the Board's review and revealed

factual details that would not have been readily apparent but for the inspection.

Also in 2006, the Board successfully reviewed an intriguing case that presented

unique and interesting facts that were compounded by multifaceted perspectives and

varying scenarios. Due to the complexity of the case and the volume of testimony, the

case necessitated that the Board conduct four full hearings, which took place over four

separate days and involved numerous documents and exhibits. At the conclusion of the
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four hearings and the finalization of the post-hearingsubmissions,the Boardwas able

to carefully review and analyze a significant volume of documentary evidence and

testimony. Undeniably, the final Resolution of Decision issued by the Board was a

considerable accomplishment, made possible only through the Board's diligence and

willingness to meet the challenges presented and excel in the execution of its duties.

Another job well done.

LookingAhead

As we continue our progress into this new millennium, our goal will again be to

continue the focus to meet or exceed the accomplishments of the previous year. Many

of these accomplishments could never have occurred without the enthusiastic interest,

cooperation, and focus of our energetic Board members and staff. Additionally, all of

the initiatives, accomplishments, and successes achieved could not have been realized

without the assistance, cooperation, and encouragement received from the Governor's

office and the various offices within the Department of Labor with which we have dealt

on a regular basis. We look forward to another efficient and productive year.
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Five-YearActivityAnalysis

Five-Year Activity Analysis

The following five-year activity analysis of new proceedings brought before the

Industrial Board of Appeals provides a useful perspective on the volume and types of

cases considered annually by the Board.

NEW PROCEEDINGS COMMENCED

0 Section 101

0 Section 27-a

. Section 104

. Stay Applications

2004 2005 2006

Section 101: As indicated, Section 101 cases continue to comprise the greater

majority of all matters brought before the Board. These cases primarily involve issues

of unpaid wages and wage supplements due from private employers to employees.

They also include cases that are filed for review of safety violations that involve

private, and not public employers. Calendar year 2006 saw a continued increase in the

number of Section 101 cases filed, similar to the 2002 level in the five year period

considered.

Section 27-a: The level of Section 27-a cases rose slightly over the prior year. These

cases involve review of notices of safety and health violations issued to public

employers in New York State.
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Section 104: Filingsin the area of Section 104corporate instrument approval requests

have been steady, and in fact, new filings in calendar year 2006 adjusted to levels

similar to that of the prior years in the period considered. Based upon the Board's

interaction with business and law offices making such applications, it appears that

there is a consistent level of public awareness of the need for seeking the Board's

approval for matters concerninglabor-related corporate filings. Informationregarding

this highlyspecialized function of the Board'smandate is now readily available through

accessingthe Board'swebsite, whichalso linksto the Departmentof State, to allow for

greater ease of confirmationof name availabilityfor new corporate name filings,which

has traditionally proven to be the primary area of deficiencyin applications submitted
to the Board.

General: The Board continues to monitor the instances of new case filings, with

particular regard to type of case, and location of the underlyingcomplaint. Duringthe

year 2002 the Boardbegan tracking the number of Stay Applicationsfiled pursuant to

Section 66.9 of the Board's Rules of Procedure and Practice. These applications

generally result in a number of interim decisionsbeing issued by the Board, in addition

to the final resolution issuedat the conclusionof each case. For 2006, there were two

formal Stay Applications,whichis slightlyhigher than the prior years applications.

Our office staff additionally provided one hundred twelve (112) copies of the

Rulesof Procedure and Practice of the Boardto the public, and responded to sixteen

(16) formal requests for copies of Board records made pursuant to the Freedom of

Information Law (FOIL),and made innumerable referrals to the Board'swebsite. In

addition, our records were reviewed in person, pursuant to FOIL,on several occasions

duringthe calendar year.

NYS INDUSTRIAL BOARD OF APPEALS
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HEARING SESSIONS HELD I RESOLVED I
POSTPONED PRIOR TO HEARING

. New York City

. Downstate

0 Upstate
0 Capital District
. Resolved Prior

0 Postponed

2003 2004 2005 2006

Scheduled Hearings

Hearings are scheduled and held throughout the state at various locations,

generally established for the convenienceof the parties, the Departmentof Labor,and

the Board. The chart above depicts the level of hearings held by regionthroughout the

State during calendar year 2006 and four years prior. The chart also reflects the

number of hearing sessionsthat were scheduled but not held due to prior resolution of

outstanding issues, or due to postponement or adjournment of the hearings, beginning

in the year 2002.

.:. The New York City region includes counties incorporated within the boundaries of

the city of New York.

.:. The Downstate region includes counties outside of the immediate New York City

area, and for purposes of this analysis includes hearings held in Hempstead and

Garden City, on Long Island and in White Plains.

.:. The Upstate region includes all areas outside of the Capital District, and for

purposes of this analysis, includes hearings held during calendar year 2004 in

Binghamton, Kingston, Utica, Syracuse, Rochester and Buffalo.

.:. The Capital District region includes Albany and the immediate environs surrounding

the city, and references the number of hearing sessions held in the Board's Albany

office.
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HearingsHeld

A total of forty-seven (47) hearing sessionswere held during calendar year

2006, with the greatest number being held in the New York City metropolitan area.

During this past calendar year the Board conducted a significant number of hearing

sessionsin upstate and western New York. Additionally, there continue to be a steady

number of casesfiled for hearing in the Capital District region, and in the outlying

areasbeyondNewYork City.

HearingsNot Held Due to Settlement or Postponement

Along with denoting the specific areas where hearing sessions are held, this

five-year analysis incorporates an analysis of the numbers of hearing sessions that were

scheduled, and which were not held, either due to the parties reaching a prior

settlement, or due to postponement requests for various reasons.

HEARING SESSIONS POSTPONED
PRIOR TO HEARING

. New York City
D Downstate

D Upstate

D Capital District

2004 2005 2006

During calendar year 2006 an equal number of hearing sessions were

adjourned/postponed (34) or cancelled(13) due to settlement or withdrawalof the
Petition for Reviewor Notice of Violationor Order to Comply, as were held through

formal hearing sessions (47). As can be seen from the chart above, the incidence of

such situations developingover the course of the past year in particular represents a

NYS INDUSTRIAL BOARD OF APPEALS
- Appendix4 -

25

20

15

10

5

0
2002 2003



significant portion of the Board's work and is a noteworthy element of the Board's
annual efforts.

The chart above contains a comparison breakdown of the locations throughout

the state affected by requests for postponement during the years 2002, 2003, 2004,

2005 and 2006. In 2006, there was a significant increase from the previous year in the

number of postponement/adjournment requests for the New York City region. At the

same time, there was a noticeable decrease in the number of

postponement/adjournment requests for the Downstate region in 2006.

The Board's Rules provide that adjournments/postponements are permitted

under limited circumstances and within certain parameters. The Board continues to

take a precautionary approach to the granting of adjournment and postponement

requests, as the continued delay in the forward progressionof cases has the potential

of recreating a backlogof pending cases. Requestsfor adjournment are reviewed on a

case-by-case basis, and will continue to be considered with a close eye toward

balancing the equities of fairness to the parties involved, while remaining mindful of

the need for prompt and expeditious handlingof all case files.

BoardResolutions

Asa result of the continuingand diligent efforts of the Board,counsel, and the

staff, the Industrial Board of Appealswas able to prepare, present to the Board, and

approve, a steady number of Resolutionsof Decision,adopting a total of one hundred

thirteen (113) Resolutionsof Decisionduring calendar year 2006. These resolutions,

representative of the comprehensivenature of the cases within the Board'sjurisdiction,

reflect and can be directly attributed to the Board'scommitment to the timely and

efficient handlingof all cases.

During calendar year 2006, the Board reviewed and approved resolutions

resulting in the discontinuance of eighty (80) Section 101 cases, primarily resolving

issuesof unpaidwagesand wage supplements due to named alleged claimants.

NYS INDUSTRIAL BOARD OF APPEALS
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In addition, two (2) public employee safety cases filed under Section 27-a were

brought to a successful conclusion. The Board was able to complete final resolutions in

thirty-one (31) Section 104 cases relating to approvals of corporate instruments.

The Board adopted nineteen (19) Resolutions of Decision in other areas,

includingapplications for reconsideration, motions to dismiss, and motions related to

miscellaneous issues, including the adoption of the Board Rules of Procedure and
Practice.

Article 78 Proceedings

Under Section 102 of the New York State Labor Law, a decision of the Industrial

Board of Appeals is final except that such decision is subject to appeal by an aggrieved

party in a proceeding under article seventy-eight of the civil procedure law and rules

for judicial review, if such proceeding is commenced within sixty days after the

decision is issued. While there are various reasons that a party may want to appeal a

decision of the Board, very few parties have actually commenced article seventy-eight

proceedings, and even fewer have progressed or concluded a proceeding under an

article seventy-eight review. In executing its duties and obligations under New York

State Law, the Board has been increasingly cognizant of, and attentive to, the demands

and consequences of judicial review, and has taken appropriate measures to ensure

that its decisions are consistent with current statutory law and case law.
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ARTICLE 78 PROCEEDINGS COMMENCED
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Unmistakably, the number of CPLR article seventy-eight proceedings filed

against the Board have greatly decreased over the past ten years. In 1991, there were

seven (7) article seventy-eight proceedings commenced to review the Board's

decisions. And during the years 1991 through 1995, a total of twenty-one (21) article

seventy-eight proceedings were commenced against the Board. Since 1995, however,

CPLRarticle seventy-eight proceedings have largely dropped by over fifty percent,

averaging around three (3) a year, between 1996 and 2001. Moreover, article seventy-

eight proceedings have dropped over the last five years to all-time lows, with one or

less (1)) since 2001.

For 2005, the Board is once again proud to acknowledge that only one (1)

article seventy-eight proceeding was commenced during the year, this represents less

than one percent (.74%) of the total cases opened in 2006 and a job well done.
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2006 ActivityReportoftheJBA

2006 Activity Report of the IBA

2006

BoardMeetingsHeld: 13

New Proceedings Commenced:

Section 101 Review Petitions:

Section 27-a Public Employee Safety:

Section 104 Corporate Documents:

Stay Applications:

Hearing Sessions Held:

New York City:

Downstate:

Upstate:

Capital District:

Hearing Sessions ScheduledlNot Held:

Hearings Settled/Resolved:

Hearings Postponed:

New York City:

Downstate:

Upstate:

Capital District:

Board Resolutions:

Section 101 Review Petitions:

Section 27-a Public Employee Safety:

Section 104 Corporate Documents:

Other:

'includes: cases closed!interim! other

136

98

5

31

2

47

25

6

8

8

47

13

34

19

3

8

4

132*

80

2

31

19
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Five-YearStatisticalActivityAnalysis

NYS INDUSTRIAL BOARD OF APPEALS
Appendix 9 -

Five- Year Statistical Activity Analysis

2002 2003 2004 2005 2006

Board Meetings Held: 13 20 18 13 13

New Proceedings Commenced: 140 133 111 115 136

Section 101 Review Petitions: 96 100 66 82 98

Section 27-a Public Employee Safety: 9 9 12 4 5

Section 104 Corporate Documents: 31 24 32 27 31

Stay Applications: 4 0 1 2 2

Hearing Sessions Held: 52 50 35 35 47

New York City: 21 20 16 16 25

Downstate: 12 6 9 6 6

Upstate: 10 14 7 9 8

Capital District: 9 10 3 4 8

Hearing Sessions Scheduled/Not Held: 53 88 88 43 47

Hearings Settled/Resolved: 12 42 41 17 13

Hearings Postponed: 41 46 47 26 34

New York City: 17 15 14 5 19

Downstate: 4 7 7 9 3

Upstate: 10 21 20 7 8

Capital District: 10 3 6 5 4

Board Resolutions: 121 176 191 111 132*

Section 101 Review Petitions: 76 107 94 70 80

Section 27-a Public Employee Safety: 5 15 11 5 2

Section 104 Corporate Documents: 28 21 32 28 31

Other/Cases Closed/Interim: 12 33 54 8 19
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