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New York State Department of Labor

FORM ETA 790 Attachment #1
Terms and Conditions/Clarifications and Assurances

Job Order Number:  ___________________
A: CLARIFICATION OF ITEMS ON FORM ETA 790

Item 3:  Housing
a. Housing and utilities are provided at no cost to H-2A workers and those workers in corresponding employment who are unable to return to their place of residence the same day.
b. Housing beds, bedding and mattresses will be furnished at no cost to the workers.

c. Housing will be clean and meet the applicable federal and State housing standards.

d. Workers will be responsible for maintaining housing and surrounding areas in a neat, clean manner.

Item 15:  Job Specifications
a. Workers must be able to demonstrate that they are physically able to perform the work as described.

b. Employer may terminate worker with timely notification to the NPC and DHS, if the worker:

1) Refuses, without cause, to perform work for which the worker was recruited and hired;

2) Commits serious acts of misconduct; or

3) Fails, after completing any training or break-in period, to reach production standards

4) Abandons Job (“Job Abandonment”) – is absent for five consecutive previously scheduled days without prior notification to employer.

Item 16:  Wage Rates, Special Pay Information and Deductions
The employer will offer, advertise in its recruitment, and pay a wage that is the highest of the AEWR, the prevailing hourly wage or piece rate, the agreed upon collective bargaining wage, or the Federal or State minimum wage, except where a special procedure is approved for an occupation or specific class of agricultural employment.  Employer assures that if a change in the AEWR requires an increase such increase will be paid as of the effective date of the increase. Also if the AEWR is decreased this will become the wage effective of the date of the decrease.
a. If piece rate earnings for total hours of work at a piece-rate during a pay period do not result in average hourly earnings equal to the guaranteed minimum hourly rate, the worker will receive make-up pay to the guaranteed minimum wage rate.
b. In New York State, the only deductions that can be taken from worker pay are:

1. Those required by law, such as Social Security, income tax, and garnishment of wages;

2. those that benefit workers and are authorized in writing, such as life insurance, or a savings account

Any other deductions are illegal.  
c. The employer guarantees to offer employment for a minimum of ¾ (“three fourths guarantee”) of the hours in the workdays during the period of the contract, and all extensions thereof.  This guarantee begins with the first workday after the worker’s arrival at the place of employment and ends on the date specified on the job order or extensions thereof.  In fire, weather or Act of God terminations (as determined by the Certifying Officer) the ¾ guarantee period ends on the date of termination. The employer must make efforts to transfer the worker to other comparable employment acceptable to the worker, consistent with existing immigration law.  If such a transfer is not affected, the employer must provide the guarantees in Item 17 (a) below.  

d. Workers will not be required to work more than the number of hours specified in the job order for a workday or on their Sabbath or federal holidays to meet this guarantee.  The worker’s average hourly earnings will be used under this guarantee where wages are paid on a piece rate basis.  Workers who are terminated for cause or who voluntarily abandon their job are not entitled to this guarantee if employer provides timely notification to the NPC and DHS.
e. Workers with school age children who have migrated with such children and who depart in time to return home for the beginning of the school year shall be paid, in addition to the basic wages, any bonus or other incentive payments or other expenses to which they would be entitled had they stayed the entire job order period.

Item 17:  Transportation
Employer agrees to reimburse inbound transportation and subsistence expenses ($10.73 per day minimum to a maximum of $46.00 per day) to each worker, or any person, government agency or private organization which, on behalf of the worker has paid or advanced such transportation and subsistence expenses, from the place from which the worker has come to work for the employer, whether in the U.S. or abroad to the place of employment, after the worker has completed 50% of the stipulated period of employment, from initial date of need or from the day after actual arrival of worker if later than the stated date to report.
a. Employer will provide or pay the cost of return transportation and subsistence to each worker who completes the employment period, or who is terminated for medical reasons, or as the result of fire, weather or an Act of God (as determined by the Certifying Officer), from place of employment to place of recruitment, except if the worker prefers not to return to his place of recruitment and has subsequent employment with an employer who will bear transportation expenses, in which case this employer only pays for the transportation and daily subsistence to the next job. 
b. Employer will not be responsible for providing return cost of transportation and subsistence from place of employment to place of recruitment if the worker voluntarily abandons the job or is terminated for cause and employer provides timely notification to the NPC and DHS.
c. The amount of the transportation payment will be equal to the most economical and reasonable similar common carrier transportation charges for the distance involved.  All transportation provided by the employer will be by common carrier or other transportation facilities which conform to the applicable regulations of the Interstate Commerce Commission or the United States Department of Labor.  If requested by the worker, the employer will assist in making transportation arrangements.  The amount of daily subsistence will be in accordance with current rates published in the Federal Register (for workers with and without receipts).
d. Employer will provide transportation, at no cost to the worker, from the employer provided housing to the actual work site and return at the end of the day.
Item 21:  Tools and Equipment

The employer will furnish without cost all tools, supplies, or equipment required in the performance of work.
B:  OTHER CLARIFICATIONS AND ASSURANCES

1. The employer agrees to abide by the regulations at 20 CFR 653.501 and 20 CFR 655.135.
2. The employer will expeditiously notify the State agency by telephone immediately upon learning that a crop is maturing earlier or later, or that weather conditions, over-recruitment, 
      or other factors have changed the terms and conditions of employment.

3. Outreach workers shall have reasonable access to the worker in the conduct of outreach activities pursuant to 20 CFR 653.501(xvi).

4. Where appropriate, the employer is certified in the use and application of pesticides per Federal Environmental Protection Agency and State Department of Environmental Conservation requirements. The employer assures that workers hired under this order who will be handling pesticides will be provided appropriate training.

5. The employer will provide to an H-2A worker no later than the time at which the worker applies for the visa, or to a worker in corresponding employment no later than on the day work commences, a copy of the work contract between the employer and the workers in a language understood by the worker

6. The employer assures that if acting as a farm labor contractor (FLC) or farm labor contractor employee (FLCE) on the order, he has a valid federal FLC certificate or FLCE identification card. 
7. The applicant assures that he/she complies with NYS registration requirements.  Farm labor contractors anticipating employment contracting with growers or processors in New York State, growers or processors in New York State who use the services of a farm labor contractor, and growers or processors in New York State who, without using the services of a farm labor contractor, are responsible for bringing into the state five or more out-of-state migrant farm or food processing workers, including H-2A workers, are  required to register with the New York State Department of Labor and pay a registration fee in addition to any other fees that may be applicable.
Employer Signature___________________________________________________________
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