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Labor Law Compliance with the
Farm Laborer Fair Labor Practices Act
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Governor Andrew Cuomo signed the Farm Laborer Fair 
Labor Practices Act (FLFLPA) on July 17, 2019.

Most of the provisions in the bill took effect January 1, 
2020.

The expansion of migrant farmworker housing permit 
requirements will take effect January 1, 2021.
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NYS Department of Labor (NYSDOL)
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General Minimum Wage Rate Schedule

Location 12/31/19 12/31/20 2021*

New York City
$15.00/hour $15.00/hour $15.00/hour

Long Island & 

Westchester County
$13.00/hour $14.00/hour $15.00/hour

Remainder of 
New York 
State

$11.80/hour $12.50/hour
*
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Farm Laborers Wage Board

• Wage Board will consist of a representative of state AFL-CIO, NY 
Farm Bureau, a member of the general public (will act as 
Chairperson).

• The Wage Board will conduct public hearings within 45 days of 
members’ appointment and hold its first hearing no later than 
March 1, 2020.

• The Wage Board must report to the Governor and Legislature 
including its recommendations no later than December 31, 2020.
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Compliance with the Calendar Week 

What is a calendar week?

For purposes of compliance with the overtime and day of rest of 
the FLFLPA, the term calendar week will mean an established, 
recurring, consecutive 7 days designated by the employer. A 
calendar week may not be changed from week to week. 
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Overtime for Farm Laborers

Farm Laborers will now earn 1 ½ times of their regular rate for 
hours worked over 60 in a calendar week (established by the 
employer).

• Regular rate does not include the housing allowance.

Farm Laborers includes foreign guest workers
• OT rate is 1 ½ times AEWR or Prevailing Wage Rate
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Day of Rest
• Employers must provide farm laborers at least one day (24 consecutive 

hours) of rest in every calendar week.

• Employers should designate and notify the farm laborer in advance of 
their day off and whenever possible, ensure the day off coincides with a 
traditional day for religious worship.

• The employer can change the workers’ designated day off based on 
weather considerations.

• Preset schedules that rotate days off for workers are compliant as long as 
the worker receives one consecutive 24-hour period off in the week. 
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Working On the Day of Rest

Farm Laborers are permitted to voluntarily work during their 
designated day of rest, provided the employer pays that day of 
work at the overtime rate (1 ½ times the regular rate including 
the AEWR, prevailing wage or contract rate).  

Employers must keep a record of daily hours and a weekly tally.
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Unemployment Insurance Requirements

Employers, including certified agricultural crew leaders (FLCs), 
will now be required to provide farm laborers with coverage once 
the employer has paid remuneration of $300 or more to 
employees in a quarter. 
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Frequently Asked Questions
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When did enforcement of the FLFLPA begin?

Employers are required to comply with all provisions of the FLFLPA 
starting on January 1, 2020.  

Employers are required to comply with the migrant housing permit 
requirements on January 1, 2021.
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Who is covered by the day of rest provision?

All farm laborers are covered.  

The following employees may be excluded from coverage if they 
meet specific requirements: 

• Foreman in charge (can be more than one), 

• Members of the employer’s immediate family,

• Executives,

• Administrative employees, and

• Professional employees.
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Who is covered by the over-60 hours overtime 
provision?
All farm laborers, including crew leaders/chiefs and foremen in 
charge, are covered by the overtime provisions of the Act.  

The following employees may be excluded from coverage if they 
meet specific requirements: 

• Members of the employer’s immediate family,

• Executives,

• Administrative employees, and

• Professional employees.
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Who are an employer’s immediate family members?

They are:

• related to the third degree of consanguinity or affinity (legal 
relationship) and

• working on a farm out of familial obligations and

• not paid wages or other compensation based on their hours or 
days of work.

Employers do not have to execute the Pay Notice & 
Acknowledgment for Farm Workers (LS309) with family members 
that meet the criteria above.
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What is “three degrees of consanguinity” as it 
relates to family members?

An employer’s children, grandchildren, great-grandchildren, 
parents, siblings, nieces/nephews, grandparents, aunts/uncles, 
and great-grandparents are within three degrees of 
consanguinity.
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Who is an Executive Employee?

An Executive is someone whose:

(a) primary duty consists of the management, and

(b) directs the work of two or more other employees, and

(c) has the authority to hire or fire other employees or can 
recommend hiring, and

(d) customarily and regularly exercise discretionary powers, 
and

(e) who is paid for his services a salary, inclusive of board, 
lodging, or other allowances and facilities.
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Who is an Administrative Employee?

An Administrative employee is someone whose primary duty:

(a)consists of the performance of office or nonmanual field work 
directly related to management policies, and

(b) exercises discretion and independent judgment, and

(c) directly assists an employer, executive or administrative 
employee and requiring special training, experience or knowledge, 
and

(d) who is paid for his/her services a salary, inclusive of board, 
lodging, or other allowances and facilities. 
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What is the minimum salary requirements for 
Executive and Administrative Employees?

NYC: $1,125 on or after December 31, 2019

Nassau, Suffolk and Westchester Counties:$975 on or 
after December 31, 2019; $1,050 on or after December 31, 
2020 and $1,125 on or after December 31, 2021

Remainder of the State: $885 on or after December 31, 
2019; $937.50 on or after December 31, 2020. 
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Who is a Professional Employee?

A Professional employee is someone whose primary duty 
consists of work that:

(a) requires knowledge of an advanced type in a field of 
science or learning customarily acquired by a prolonged 
course of specialized intellectual instruction/study, and

(b) requires the consistent exercise of discretion and judgment; 
or

(c) is predominantly intellectual and varied in character (as 
opposed to routine mental, manual, mechanical or physical 
work).
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Does a farm laborer have to be paid double-
overtime if they have already worked over 60 hours 
and they agree to work on their day of rest?

If farm laborers work more than 60 hours in the established 7-day 
calendar week, they must be compensated at 1 ½  times their regular 
rate for hours worked (“standard OT”). Workers are also entitled to the 
OT rate (“premium OT”) for any hours voluntarily worked during their 
day of rest. However, no additional payment of premium OT is required 
if the worker’s hours has already exceeded 60 hours for the calendar 
week.
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Can an employer pay a farm laborer a weekly 
salary?

Yes.  An employer can pay a farm laborer a salary, but the worker 
must understand the number of hours the salary requires and 
overtime should be built into the calculation.  In the absence of a 
written agreement explaining the salary calculation, the employer 
would be required to pay the overtime rate for hours worked over 
60 in the week.
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If a farm laborer is paid a salary, is the 
employer required to keep time records?

Yes. Employers must keep true, accurate and contemporaneous 
time records of daily and weekly hours worked, and payroll records 
showing rate of pay, gross wages, legal deductions, allowance and 
net wages for 6 years.
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If a farm laborer’s total hours do not meet the 
required number of hours, can I deduct pay from 
the salary?

An employer can prorate for whole days taken off but cannot 
deduct for partial hours in a day not worked.
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How does the calculation change if the farm 
laborer’s total hours exceeds the number of 
hours addressed by the salary?

Additional pay, including possible overtime wages, is required for 
hours worked over the number of hours required by the salary.
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How is OT calculated when the farm laborer is 
earning piece rates?

The employer must add together the worker’s total earnings for 
the work week from piece rates and divide that sum by the 
number of hours worked in that week (regular rate).  The OT rate 
is time and half of the regular rate as long as that rate meets or 
exceeds the state minimum wage, AEWR, or prevailing wage rate.
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FLFLPA and H-2A
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Will there be changes to the employer’s 
H-2A job order application?

Yes.  As part of the FLCU’s NYS compliance review of the 
application, language will be added that reflects the weekly 
overtime requirement (hours over 60) and the overtime pay for 
work performed on the day of rest.
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Can hours worked on the day of rest count 
towards the ¾ guarantee?

Yes. All hours of work actually performed (including voluntary 
work over 8 hours in a workday or on the worker's Sabbath or 
Federal holidays), may be counted by the employer in calculating 
whether the period of guaranteed employment has been met. 

See 20 CFR 655.122(i).
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Are all foreign guest workers covered by the 
overtime and day of rest provisions? 

Yes, all foreign guest workers (H-2A, J-1, etc.) engaged in 
agricultural work are covered by the overtime and day of rest 
provisions.  Overtime must be paid at 1 ½ times the AEWR, 
prevailing wage rate or contract rate.
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In 2021, will DIPA be able to review my 
H-2A housing during the contract period?

At this time, the DOH and the DOL are working on how housing 
inspections will be conducted for purposes of the H-2A application 
process.  But as a reminder, the NYSDOL retains authority over      
H-2A housing.
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FLFLPA & Housing in 2021
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Migrant Housing Permit Requirement

Effective January 1, 2021, employers will be required to contact the 

NYS Department of Health or their local County Health Department 

and apply for a permit to operate a farm or processing labor camp 

which will be occupied by one or more migrant workers.
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FLFLPA & Insurance Requirements
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How do I register for Unemployment Insurance?

Go to https://labor.ny.gov/ui/employer.shtm for general 
information and download form NYS100-A (NYS Employer 
Registration Form for UI, Withholding Tax and Wage Reporting).  
Once you apply, you will be notified of your Employer Registration 
number within 3-4 weeks.  

For questions, call the UI Employer Hotline: 888-899-8810

https://labor.ny.gov/ui/employer.shtm
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Will employers be required to pay UI benefits 
for H-2A guest workers? 

No. H-2A Foreign Guest Workers will be excluded from 
unemployment insurance coverage and employers will no longer be 
required to report them.



Date

For More Information:

833-NY-FARMS

www.labor.ny.gov/FarmLabor

http://www.labor.ny.gov/FarmLabor
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THANK YOU!


