New York State Department of Labor
David A. Paterson, Governor
M. Patricia Smith, Commissioner

April 17, 2008

Re: Request for Opinion
Overtime Wages
File No. RO-08-0031
Your File -

Dear S

I have been asked to respond to your letter of March 24, 2008 .in which you request
clarification of previous opinions issued by this Department. These prior opinion letters state, in
summary, that New York State regulation 12 NYCRR §142-2.2 requires employers to pay
overtime wages of at least one and one-half times an employee's regular rate of pay, except in the
case of employees subject to certain exemptions set forth in the Fair Labor Standards Act
(FLSA), which employees must be paid overtime wages of at least one and one-half times the

applicable minimum wage.

Please be first advised that you have, in general, correctly described the New York State
Department of Labor's interpretation of this regulation. It has been this Department's consistent
interpretation that if an FLSA exempt employee is paid wages equal to or greater than one and
one-half times the applicable minimum wage for all hours worked over forty in a week, then the
requirements of 12 NYCRR §142-2.2 have been satisfied.. Therefore, if an FLSA exempt
employee whose regular rate of pay is equal to or greater than one and one-half times the
applicable minimum wage is paid his/her regular rate of pay for all hours worked over forty in a
week, then the requirements of 12 NYCRR §142-2.2 have been satisfied, and there is no '
requirement that such an employee be paid any extra wages beyond his/her regular rate for such

overtime. '
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Accordingly, the example you propose, in which an FLSA exempt employee whose
regular rate of pay is $15.20 per hour receives such wages "for all hours worked, whether the
hours are straight-time or overtime," describes circumstances in which the employee is paid for
his overtime in full compliance with 12 NYCRR §142-2.2. :

Please be advised, however, that there is one section of your letter in which you do not
accurately describe New York State Law, i.e. your statement that:

Further, under 12 NYCRR §142-2.2, it appears the employee need
only be compensated at the rate of $10.725 for each hour worked
above forty (40) in a workweek, even if his or her "regular rate" for
straight-time hours exceeds this figure. Thus, it would be possible
under New York law for an employee exempt under Section 13 of
the FLSA to receive an overtime rate lower than his or her "regular

rate."

Please note that New York State Labor Law §191(1) sets forth various categories of
employees, and the time periods within which such employees must be paid. Please note that the
statute provides that for each category of workers, wages must be paid "in accordance with the
agreed terms of employment." Please further note that New York State Labor Law §193(1)
states that "(n)o employer shall make any deduction from the wages of an employee" except
under certain limited circumstances described in that statute, none of which circumstances are
applicable to the facts provided in your letter.

Reading these two statutes together, it is the Department's opinion that an employee
whose "agreed terms of employment" are that he/she receive wages at the regular rate of $15.20
per hour must receive timely payment of wages at such rate for all hours worked. It is the
Department's further opinion that to pay such an employee wages at any lesser rate for any time
worked would be an illegal deduction from wages. It is also the Department's opinion that an
interpretation of 12 NYCRR §142-2.2 that would result in an employee being paid less for
overtime than for straight-time must be rejected as "a construction that would make [the

regulation] absurd," (see Statutes §145).

Accordingly, to pay an FLSA exempt employee whose regular rate of pay is $15.20 at o
such rate for all hours worked, straight-time or overtime, would constitute compliance with -
12 NYCRR §142-2.2, but such employee may not be paid any less than that regular rate for any

time worked.

This opinion is based on the information provided in your letter of March 24, 2008, a
copy of which is enclosed. A different opinion might result if any facts provided have been



inaccurately stated, or if there are other relevant facts that have not been disclosed. If you have
any further questions, please feel free to contact me.

Very truly yours,

C(; Counsel

By: Jeffrey G. Sh
Associate Attomey

JGS: jc
Enc.

CcC:

Carmine Ruberto - NYS Department of Labor, Director of Bureau of Labor Standards
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VIA FACSIMILE AND U.S. MA]L_

Ms. Maria Colavito

Counsel’s Office

New York State Department of Labor
State Office Building Campus
Building 12

Room 509

Albany, New York 12240

Re:  Request for Opinion 4
Calculation of Overtime Under New York Law for Employees of Air Camiers
Who Are Exempt Under the Federal Fair Labor Standards Act

Dear Ms. Colavito:

This letter is to request the opinion of the New York State Department of Labor regarding
the proper calculation of overtime payments under New York law for employees exempt from
- overtime regulations under the federal Fair Labor Standards Act (“FLSA”). I am in receipt of
your December 6, 2004 and June 21, 2007 Opinion Letters (see attached); however, I write in
request of greater clarification on the method of calculation of overtime payments under 12

NYCRR § 142-2.2.

New York state regulation 12 NYCRR § 142-2.2 provides, in relevant part, that:

An employer shall pay an employee for overtime at a wage rate of one and one-
half times the employee’s regular rate in the manner and methods provided in and
subject to the exemptions of Section 7 and Section 13 of 29 U.S.C. 201 et seq.,
the Fair Labor Standards Act of 1938, as Amended, provided, however that the
excroptions set forth in Section 13(a)(2) and 13(a)(4) shall not apply. In
addition, an employer shall pay employees subject to the exemptions of
Section 13 of the Fair Labor Standards Act, as Amended, except employees
subject to Section 13(a)(2) and 13(a)(4) of such Act, overtime at 3 wage rate
of one and one-half times the basic minimum hourly rate.

(emphasis added). 12 NYCRR § 142-2.2, therefore, seems to clearly state that no employee
subject to exemptions set forth in Section 13 of the FLSA (other than those employees subject to
Section 13(a)(3) and 13(a)(4)) need be paid overtime at a rate based upon his or her “regular
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rate” of pay. Instead, 12 NYCRR § 142-2.2 appears to require only that an employee subject to
the exemptions set forth in Section 13 of the FLSA be paid overtime at a rate of not less than one
and one-half times the New York state basic minimum hourly rate. Thus, such an employee
must only be paid overtime at a rate of at least $10.725, which represents one hour at the at the
current New York state overtime rate of $7.15, plus $3.575, which represents an overtime
premium of one-half the current New York state overtime rate. Further, under 12 NYCRR §
142-2.2, it appears the employee need only be compensated at the rate of $10.725 for each hour
worked above forty (40) in a workweek, even if his or her “regular rate” for straight-time hours
exceeds this figure. Thus, it would be possible under New York law for an employee exempt
under Section 13 of the FLSA to receive an overtime rate lower than his or her “regular rate.”

For a specific example, assume an employee is subject to the FLSA Section 13(b)(3)
exemption from overtime as an employee of a carrier by air subject to the provisions of title I of
the Railway Labor Act. Further, assume that the employee is compensated at a rate of not less
than $15.20 per hour for all hours worked, whether the hours are straight-time or overtime. Is it
the opinion of the New York State Department of Labor that the employer has fully complied
with 12 NYCRR § 142-2.2 by paying the employee a rate of not less than $10.725 per hour for
all bours worked above forty (40) in a workweek despite the fact his “rcgu]ar rate” of pay
exceeds $10.725 per hour?

We respectfully request an opinion letter as soon as possible regarding whether the above
interpretation of the calculation of overtime pursuant to 12 NYCRR § 142-2.2 is correct and
whether the calculation for the employee set forth in the example above complies with the New
York state overtime regulation.
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§STATE OF NEW YORK
DEPARTMENT OF LAEOR
’ Counscl’s Office )
. Governor W. Avere]] Herriman Stare Offioe Bullding Camp g
Building #12, Room 509
"Albany, New Yark 12240

December 6,2004 " {

VIA FAX AND MAIL

Re: 'Reqnest for Opinion
File No. RO-04-0066

Dear
In your Jetter of November 18, 2004, you ask varions questi
applicability of certzin New York laws sod xeguletions to interstate

situation jn which the drivers report to the employer’s facility in New l-.rscy, where they check in
and pick up their trucks. They then drive from New Jerscy to New Yotk, where they spend t_hgn'

0 lmgardmg the
ck drivers. You: describe. a

work day delivering products. At the end of the work day the dnvers
where they drop off their trucks and check out for the day. You statc at the drivers receive an
annual salary of $45,000.00 and wark approximately SO bours per wi You also state that
under no circumstances would a driver work so many hours a week as to make his pay Icss them
one and one half ﬁmes the basic minimum hourly rate, to wit: $7.73 per hour.

back to New Jersey

Based on these facts, you ask: ﬁmt, whether 12 NYCRR §142-
overtime to these drivers; second, whether the exployer bas an obli

howurs worked by these drivers; aod, third, wbcther New York's wage bour laws are
applicable to these drivers, |
Nonre but the first of your questions can be answcred definitively as you have not

provided enough information. .- New York's laws and rcgulations app. only to employers with
contacts with the State of New York sufficient to allow the State to exercise jurisdiction. Youdo
pot describe any such contacts that the employer in this case may have] with this State, including
but not limited to the operation of any offices for the transaction of business in the State, any

Tolepbons (518) 457-4380 BCEJIS@laboratate iy . [rax518) 4851819
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requirements it ey have to pay any New York taxes or fees, or the. wi h]holding of BDY portion
of any eriployees wages pursuant to New York laws or regulations. Io ' the absence of any other

. contacts with the State of New York, mexe passags through the Stete i n1 the ¢oiase of interstate

" are otber relevant facts which have not been disclosed.

commerce does not give this Department _]unsdxctxon

Funhcxmore the cmployer would not be requmed to pay overti
had sufficient contact to allow this State to exercise jurisdiction. 12 )
first, that although 29 USC §207(a)(1) states that persons employed in interstate commerce shall
receive "time and 1/2" of regular pay for all work done over forty h per week, §213(b)(1)
states that such provision shall not apply to any employee guvemed byp49 USC §31502. This
latter provision applies to "motor carriers, " and "private motor carriers)! If, therefore, an
employer meets such definitions, then it need not pay "time and 1/2" o an employce s regular
pay for all work done over forty bours per week. 12 NYCRR §142~2 requues second, that an-
employcr who-is exempted from paymg "time and 1/2” of the employep's regular pay, must still
pay one and one half times the basic minimum wage of $5.15 pex hour| In the present case,
assuming the accuracy of your statement that the employees’ regular sajaries are always above
such réte, the payment of such a salary is sufficient to meet this second requirement.

This opinion is based on the information provided in your leﬂe!; of November 18,2004,
A différent opinion might result if any facts provided have been inaccuretely stated, or if there

Senior Attomey '

JGS:
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Naw York State an‘artment of Labar

S h Ellot Spntzer, Govamor, .. -y ‘
s Y/~ M.Pamc;a Emith, Commissloner . B : o

. VIAFAXANDMAIL |

June 21, 2007

Re: . chues‘lﬁ)rOpumon4 .
Overtime - FLSA Exempt Workers
"File No RO—07—005] .

pex NN
, I have been askr:d to respond-to your letter of June 13, 2007 i m A\ tnch you allege that
. there axe gmunds for a finding that your client's &mployees are exempt fiom the provisions of the ..
Fair Labor Standards Act (FLSA) pursuant to the Motor Carriex Exmp{%on (MCE). ' From this,
“you ‘state that you disagree with this Department’s position that your cligat's employees are-
entitled to overtitne pay after the first 40 hours worked. Based upon thig statement, yon question
why the Department "would want to question (these omployees) or audi} their time sheets.” You
'thcrefnm requcst that the Depa.rtmcnt refrain from an eudit at lhm hme "unoecessary."

P]ease be advised that your reasoning is based upon. the incotreq assmmphon that |
exemption ﬁom ELSA overtime requirements is syoonymous with ex l ption from all New York
State overtime requu’emcms Actually, New York State regulations provide that an FLSA .
‘exemnption mercly requires payment of overtime wages at a dJﬁ'crmt ra not a pegation of all

' obhgahon to pay overtime.

FLSA §18 29 USCA §218) prov:des that a state may mterpxet ys own laws and
rcgulataons to provide greater protections and benefits to workers than does thé FLSA. -

. New York State regulation 12 NYCRR §142-2.2 provides that an cmoplpyer shall pay an
employee overtizie &t 8 rate of one and one-half times his/her regular ppy subject to the
.exemptions of the FLSA. Such regulation goes on fo state-that "an employer shall pay
employecs subject to (the FLSA exemptions) overtime at a wagg, xate of one and one-half times
the mininmum hourdy rate.” In other words, ernployees 1n New York Sthte who work more than
40 hours per week must.be paid for such hours at one and one-half tirogs their regular rate of pay

. unless they fall into-one of the exemptions listed in the FLSA, in whiclj case they must be paid -
'.ovaume at a rate of onc aud one- half tirmes the minimum wage.

Phone: (518) 457-4380 Fex: (518)485-1819. .
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. Accordingly, it is niot accurate to srgue, as you do lhat there § is nP need to pay ovemme
wages to FLSA-exempted cmployees. Therefore, even if the employces af jssug are subjeet to..
the claimed FLSA: exempnon (and nothing in this letter should be interpreted 43 an admission or
agreement that the MCE is applicable ta these employees) the Departm ‘mt js'stll cmpowrgd .
investigate conditions at this site, including but not limited to whether payment: of overtime =~ -

A wages due is bemg, and has been, made (see Labor Law §21 (2)) ' R

: For the above: smted reasons, it is ‘the opinion of the Dcpanmen Labor Connsel s .
Office that your request that the Departmenit "refrain from ag audit at this time” should be
denied. Please advise your client to cooperate with the Djvision of Labpr Standards®: ~ :
investigation of this matter to the full extent reqirired by law and regul ion, mcludmg but not
limited-to Labor Law §§25, 26,31, 32, and 12 NYCRR §142-2 6. KR .

" This opxmon 1s based upon the information provided in your letter of June ]3 2007 A
different opinion might result if any facts provided have been maccumtély stated, or lf there are
other relevant facts which have not been d15closed. I£ you have any further queshons, plzasc fccl

free to contact me. . IR IR “
Very truly yoius,

' Marja}.-Colavito, Copnsd] .

_Senim" Attorney |

e Carmine Rubérto

JOS:






