Frequently Asked Questions about Deductions from Wages

Section 193 of the Labor Law and 12 §NYCRR 195.1 govern what deductions can be taken from employees’ wages.  Section 193 explicitly prohibits deductions from wages except: 
· Section 193(1)(a) permits deductions that are explicitly required by law, a court, or a government agency in accordance with any requirements set forth by that law, court, or agency 
· Section 193(1)(b) permits deductions for the following purposes if they are for the benefit of the employee and if the employee authorizes the deduction(s) in writing: 

· Payments for insurance premiums
· Pension or health and welfare benefits
· Contributions to charitable organizations
· Payments for United States Bonds
· Payments for dues or assessments for any labor organization
· Payments that are “similar to” the five purposes listed immediately above

Current state regulations (12 NYCRR §195.1) provides that the total amount of all deductions that are “similar to” the categories listed in the first five bullets above cannot exceed ten percent of the employee’s gross wages.
Who does Section 193 of the Labor Law cover?

All private sector employers must comply with Section 193 of the Labor Law. These protections apply to all employees who work for private employers in New York.   
Section 193 of the Labor Law does not cover federal, state and local government employers. 
What is a wage deduction?
A wage deduction can be either: 
· Money that is deducted from an employee’s pay before it is given to the employee 
OR
· Money that is required to be paid by an employee through a separate transaction
You can find further discussion about separate transactions below.

What is a wage deduction that is required by law under Labor Law 193(1)(a)?
Wage deductions required by law are made according to any law or any rule or regulation issued by any governmental agency.  For example: 

· Federal and state withholding taxes
· Medicare contributions 
· Deductions for the payment of dues to a labor organization pursuant to 29 USC §186(c)(4)

A deduction for a specific employee may fall under this category.  For example, the employer may have a court order authorizing: 

· Wage deductions for the payment of child support 
· A wage garnishment for the repayment of an employee’s outstanding debt

The employer may also make wage deductions to take advantage of tax incentives in local, state or federal tax law, if the employee has authorized the deductions in writing. 

May employees waive the restrictions on wage deductions found in Labor Law Section 193?

As with other protections afforded under the Labor Law, employees may not “waive” the restrictions on wage deductions found In Section 193.  However, employees may allow employers to make certain voluntary deductions under Section 193(1)(b) either individually or through their collective bargaining representative.

Does the restriction on “separate transactions” prevent employees from buying goods from their employer?

Employees can purchase goods and/or services from their employer as long as: 
· The purchases are not paid for through wage deductions 
· The purchases are not coerced or made under duress
· Employees are free to make the purchases at the employer’s competitor(s)
Employee purchases may not be a condition of employment or in any way impact the employee’s job. For example, car salesman cannot be required to purchase a car from his or her employer, but may be offered an employee discount so long as the non-purchase of a car from the employer does not impact the employee’s job in any way. 
What are the wage deductions authorized under Labor Law 193(1)(b)?
As long as:
· The deductions benefit the employee
AND 
· The employee authorizes the deductions in writing
Labor Law Section 193(1)(b) specifically authorizes wage deductions for the following:
1. Payment of insurance premiums:  Examples are deductions made for medical, eye, and dental coverage and disability or life insurance, whether sponsored by the employer or not 
2. Pension or health and welfare benefits:  Examples are deductions for:
a.  401K accounts
b. Other pension plans
c. 29 USC §529 college savings accounts
d. Health and welfare funds, traditionally made in accordance with a collective bargaining agreement
3. Contributions to charitable organizations:  Examples are charitable contributions to the United Way or other types of federated appeals 
4. United States Bonds
5. Dues or assessments for any labor organization:  Examples include:
a. Union dues
b. Assessments for a benefit support fund
c. Assessments for a union pension fund
d. Other assessments or dues for  permissible payments under Section 193(1)(b) sponsored by the labor organization (e.g. union sponsored health insurance)
6. Similar payments for the benefit of the employee:  See the next question below for a discussion of whether a deduction is “similar to” those set forth in (a) through (d) above  
May employees revoke previously authorized deductions?

In general, employees may revoke a written authorization for wage deductions under Section 193(1)(b) of the Labor Law.  Employers must cease the deduction for which the employee has revoked the authorization as soon as practicable but not later than four pay periods or eight weeks after the authorization was revoked.  However, employees’ abilities to revoke a written authorization may be limited by collective bargaining agreement.  	Comment by ndemp3: This is some language that I would propose also adding, but is not necessary for the resolution of the present issue.  This language mirrors that of the Department’s program bill on wage deductions.

For example, a wage deduction authorization in collective bargaining agreement which restricts or limits employees’ abilities to revoke the authorization to specific period of time or circumstances can only be revoked under the terms of that authorization and collective bargaining agreement.  

What is meant by “similar payments for the benefit of the employee”? 

New York’s Court of Appeals determined that “similar payments” authorized in Section 193(1)(b) of the Labor Law are payments similar to the five listed categories in Section 193(1)(b) (Angello v. Labor Ready, 7 NY3d 579 [2006].)  The Court in Labor Ready gave guidelines for interpreting the term “similar payment” by noting that the deductions authorized by Labor Law §193(1)(b) are all “monetary or supportive.” 

This means that all of the authorized deductions are either: 
· Monetary (investments of money for the later benefit of the employee)
OR
· Supportive (someone other than the employee or employer uses the deducted wages to support some purpose of the employee) 
Is there any limit on the deductions an employer can make for “similar payments for the benefit of the employee?”  
Current state regulations (12 NYCRR §195.1) provides that the total amount of all deductions that are “similar to” the categories listed in the first five bullets above can’t exceed ten percent of the employee’s gross wages.




Has the Department of Labor identified any deductions as being “similar payments for the benefit of the employee”?

Yes. The Department of Labor has found that the following deductions fall within this category if they:

· Do not exceed ten percent of the employee’s gross wages for the pay period
· Are for the benefit of the employee
· Are authorized in writing by the employee
Purchases of Stocks, Bonds, or other Securities:  Wage deductions for an employee to purchase stocks, bonds, or securities are “similar payments” to pension or health and welfare benefits and payments for United States Bonds  (See, Marsh v. Prudential Securities, Inc., 1 NY3d 146 (2003))  

Pre-Paid Legal Services:  Wage deductions for pre-paid legal services are a “similar payment” to that of an insurance premium  



What are the most commonly proposed deductions that have been found not to be “similar payments for the benefit of the employee?”  

The following are deductions that are not similar to other deductions. That means that the Labor Law does not allow these deductions:  
Repayment of Loans made by an Employer to an Employee, Repayment of Advances of Pay, and the Repayment of Inadvertent Overpayments of Wages:  

· Wage deductions for the repayment of loans, advances, and inadvertent overpayments are not similar to other deductions and are, therefore, impermissible under Section 193.
· The prohibition on wage deductions through separate transactions prohibits any action an employer to recover a loan, advance, or overpayment that could result in disciplinary or retaliatory action by the employer.  Any repayment that is the result of coercion or duress will be considered to be an illegal wage deduction through separate transaction.  For example, an employer may not threaten to demote or fire an employee if he or she refuses to repay a loan from the employer.  
· The voluntary repayment of loans, advances or inadvertent overpayments is, however, not prohibited by Section 193.  Employers may  request that an employee separately repay a loan, advance, or overpayment, or enter into an agreement for repayment, so long as the employer clearly communicates that the employee’s refusal will not result in any disciplinary or retaliatory action.  
· After such a request is made, employers are also free to pursue recovering the loan through a separate proceeding against the employee, i.e. through an action in civil court.
· Self-help, which occurs when an employer simply deducts an amount from an employee’s wages with or without the consent of the employee, by employers is strictly prohibited.  

Tuition or Other Educational Expenses

Employee Purchase of Tools

Employee Purchase of Shoes, Clothing Items, and Personal Protective Equipment 

Employee Parking Passes

· However, if expenses are listed in Section 132 of the Internal Revenue Code, they are allowed under Section 193(1)(a) of the Labor Law

Employee Purchases at Employer Cafeterias, Gift Shops, Vending Machines, Pharmacies, Etc.

Recoupment of Unauthorized Expenses

· Wage deductions for an employer’s recoupment of expenses incurred by an employee that were not authorized or permitted by the employer are not permissible under Section 193 of the Labor Law.  For example, an employer may not make a deduction to recover unauthorized purchases from an employee expense account.  The Department of Labor considers any action by an employer to recover an unauthorized expense which, if refused, could result in disciplinary or retaliatory action, to be a prohibited separate transaction
· If the employer simply asks the employee to repay the money, it will not be considered  a prohibited separate transaction as long as the employer clearly communicates that the employee’s refusal will not result in disciplinary or retaliatory action
· Although employers may not avail themselves of self-help by utilizing wages to recover unauthorized expenses, they may seek repayment in other ways, such as a separate proceeding against the employee, i.e. through an action in civil court

Cell Phones, Smartphones, Laptops, and Other Electronic Equipment

· Deductions for these are prohibited, regardless of whether these items are necessary to the employer’s business and the employee’s duties

Vehicles

· This includes the use, purchase, repair, or maintenance of vehicles, whether owned by the employer or owned by the employee and used for business 

Recoupment of Benefits Not Accrued

Wage deductions for the recoupment of advanced employee benefits are indistinguishable from other loans or advances made to employees and are, therefore, not permissible under Section 193 of the Labor Law.   For example, a salaried employee who exhausts all of her vacation days is permitted by her employer to take several days without reduction in pay
· While the employer may credit future leave accruals to recover from the vacation days advanced to the employee, the employer cannot subsequently or at termination deduct the cash value of the vacation days from her wages

Parking Tickets in Employer-Provided Vehicles

Rent

·  While employers are not strictly prohibited from renting housing to employees, any attempt to steer or pressure employees to reside in housing owned by an employer would be considered a violation of 193(2), as would be a wage deduction by separate transaction; in such circumstances, all rents paid would be considered illegal wage deductions
· Coercive actions include, but are not limited to, housing for employees in locations that have no other reasonable or practical housing options in the area
· Where other housing options in the area are limited, employers are restricted to the housing allowances provided in the applicable Minimum Wage Order

Spoilage or Breakage (also prohibited by the State‘s Minimum Wage Orders)

· Wage deductions for spoilage or breakage are not permissible under Section 193 of the Labor Law and are further prohibited by the State Minimum Wage Orders.  
· Example: a restaurant employer cannot deduct or charge wait staff for broken dishware or charge chefs for food that is allowed to spoil and is rendered unusable

Cash Shortages or Losses (also prohibited by the State‘s Minimum Wage Orders)

· Wage deductions for shortages in an employee’s cash drawer or receipts  or for other cash losses are not permissible under Section 193 of the Labor Law and are further prohibited by the State‘s Minimum Wage Orders. 

Fines or Penalties for Tardiness, Excessive Leave Usage, Misconduct, or Quitting Without Notice

· Further prohibited by the State’s Minimum Wage Orders 

Administrative Fees for Permissible Wage Deductions

· Not permissible under Section 193 of the Labor Law unless such deductions are otherwise authorized in law

Professional Association Dues

Conference Fees

Notary Licenses

Health Club Dues

Day Care Expenses
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