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                                         FAILURE TO PAY OVERTIME
Leaving employment due to an employer’s failure to pay overtime in violation of law and regulation is a voluntary quit with good cause.
       A.B. 545712
The Department of Labor issued the initial determination disqualifying the claimant from receiving benefits, effective July 24, 2008, on the basis that the claimant voluntarily separated from employment without good cause.  The claimant requested a hearing.
The Administrative Law Judge held a telephone conference hearing at which all parties were accorded a full opportunity to be heard and at which testimony was taken.  There were appearances by the claimant and on behalf of the employer.  By decision filed March 11, 2009 (A.L.J. Case No. 008-25176), the Administrative Law Judge sustained the initial determination.
The claimant appealed the Judge’s decision to the Appeal Board.  The Board considered the arguments contained in the written statement submitted by the claimant.

Based on the record and testimony in this case, the Board makes the following

FINDINGS OF FACT:  The claimant worked as a painter from May 7, 2008 through Wednesday, July 23, 2008.  He was paid $18 per hour and was scheduled to work forty hours over Monday through Friday.   The employer is located on an island and utilizes a payroll service off the island.  As a result, and to expedite the timely delivery of paychecks for his employees, he has standing orders for weekly paychecks for each of his employees to be issued reflecting that each employee had worked forty hours that week.  In the event the employee works less than forty hours that week, the employer requires the employee to make it up on the weekend or he deducts this sum from a subsequent paycheck.  Paychecks are lagged one week.  The claimant was not required to punch a time clock nor was he required to sign an attendance sheet.  Instead, the employer would note attendance by jotting down the dates an employee worked.  However, the employer did not keep records of which employee came in on a weekend to make up time.
The claimant worked eight hours overtime on each day of the following weekends:  May 17-18, 2008; May 24-25, 2008; June 6-7, 2008; June 14-15 2008; June 28-29, 2008; July 5-6, 2008; and July 12-13, 2008.  He was not paid overtime for this work.  On July 17, 2008, the claimant informed the employer that he would no longer work weekends.  The employer said the claimant still owed him for two days of pay that he had not worked and that he had to make it up.  By the date of separation, he had not done so and so his last paycheck reflects a deduction for two days of pay.

On July 23, 2008, the claimant and his foreman worked on an assignment.  The employer drove by the worksite, observing the claimant sitting on a porch swing with his feet up on the railing.  That evening the claimant and the employer argued about this, with the employer pointing out that such conduct reflected badly on the employer and accusing the claimant of not working.  The claimant did not return to work the next day or thereafter.  It was because of this argument and because of his underlying dissatisfaction with not being paid overtime.
OPINION:  The credible evidence establishes that by not returning to work, the claimant quit.  The claimant has contended that he was subjected to a pattern of harassment after his declaration that he would not work anymore weekends.  However, since this alleged pattern culminated in the final argument, after which the claimant did not return, we do not credit this contention and, instead will consider only whether the argument and its accusations constitute harassment.  The claimant admittedly sat on the porch with his feet up instead of working.  As a result, the employer’s criticism was legitimate.  The claimant’s testimony as to the employer’s comments during the argument does not reflect that the employer’s conduct or comments were excessive or beyond the bounds of propriety.  As such, we are not persuaded that the claimant was subject to harassment.
We turn now to the other reason for quitting, that the claimant was not paid overtime for hours worked in excess of forty hours per week.  The employer has contended that the claimant worked some weekends to make up hours when he was absent during the week; he does not have overtime and the claimant was not required to work beyond forty hours a week.  However, the employer has admitted that the claimant did not punch a time clock or sign an attendance sheet and that he did not keep records of who came in on the weekends to make up hours.  Given the lack of records regarding weekend work, and the requirement under Labor Law § 195 whereunder an employer is required to keep records of the hours an employee works, we accept as credible the claimant’s contention that he worked overtime hours in excess of forty hours per week and was not paid for it.  Regulation 12 NYCRR 142-2.2 requires that an employee be paid overtime at a wage rate of 1 ½ times the employee’s regular rate in the manner and methods provided in and subject to the exemptions of the Fair Labor Standards Act of 1983, as amended.  In writing this, we express no opinion on the legitimacy of the employer’s method of “squaring” with an employee who received pay for hours not worked, because we need not reach it.  Accordingly, we conclude that the claimant voluntarily separated from employment with good cause
DECISION:  The decision of the Administrative Law Judge is reversed.
The initial determination, disqualifying the claimant from receiving benefits, effective July 24, 2008, on the basis that the claimant voluntarily separated from employment without good cause, is overruled.

The claimant is allowed benefits with respect to the issues decided herein.

    COMMENTS

1. The rule of this release replaces the prior rule found at Interpretations Service Index 1740 D.1 (A-750-1228) published November 12, 1953. In the period since 1953 there have been significant changes in laws governing the payment of wages, including the amendments to the Fair Labor Standards Act of 1938, and amendments to Labor Law §195, both of which the Board relied on in this decision (see Field Memo 01-2010-NEW LABOR LAW-Notice of Pay Rate and Payday for New Hires).
2. The Appeal Board found in this case that the employer’s failure to pay overtime was one of the reasons that claimant quit. However, it is well established that a violation of the Labor Law can establish good cause even when a claimant left the job for other reasons. See Filed Memo 1- 2007, LABOR STANDARDS VIOLATIONS, Violations and Employment Loss. In its decision in AB545382, the Appeal Board explained this principle as follows: “As a matter of public policy where a claimant quits a job with an employer who violates the Labor Law, there is good cause to expand the basis even if the claimant's real reasons for quitting are unrelated and would not be good cause for quitting under the law, because the State of New York wishes to discourage Labor Law violations on the part of employers”.         
