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VOLUNTARY SEPARATION







Violation by Employer of Terms of Employment

PROMOTION and RAISE

Good cause for leaving employment is established when an employer ignores an employee’s repeated requests that it fulfill its promise of a promotion and raise that were a condition of the employee’s acceptance of substantial additional duties and the employer ultimately fails to honor its agreement.

A.B. 542757

The Department of Labor issued the initial determination disqualifying the claimant from receiving benefits, effective September 29, 2007, on the basis that the claimant voluntarily separated from employment without good cause.  The claimant requested a hearing.

The Administrative Law Judge held a hearing at which all parties were accorded a full opportunity to be heard and at which testimony was taken.  There was an appearance by the claimant.  By decision filed January 10, 2008 (A.L.J. Case No. 007-29020), the Administrative Law Judge overruled the initial determination.

The employer applied to reopen the decision of the Administrative Law Judge filed May January 10, 2008 (A.L.J. Case No. 007-29020).  Upon due notice to all parties, a hearing was held at which all parties were accorded a full opportunity to be heard and at which testimony was taken.  There were appearances by the claimant and on behalf of the employer.  By decision filed June 30, 2008 (A.L.J. Case No. 008-02511), the Administrative Law Judge granted the employer’s application to reopen A.L.J. Case No. 007-29020, and overruled the initial determination.

The employer appealed the Judge’s decision to the Appeal Board.  The Board considered the arguments contained in the written statements submitted by the claimant and on behalf of the employer

Based on the record and testimony in this case, the Board makes the following

FINDINGS OF FACT:  The claimant worked for the employer, Brookdale Hospital, for ten years.  Her last day of work was September 28, 2007.  She was a discharge planner, a liaison between the Department of Psychiatry and the finance department.  Her duties included keeping a daily log of all of the clinicals that were being called in by the residents.  She was a full-time employee, a union member, and she earned approximately $34, 000.00 a year.

According to an evaluation of the claimant for the periods from August 1, 2002 through July 31, 2003, the claimant’s job duties included being a liaison with the finance department, making sure that the patient insurance is correct, initiating and tracking Medicare applications, keeping appropriate records, and ensuring that the clinical information is called into the insurance companies by the clinical staff.  In 2004, the claimant was approached by the Chairman of the Department of Psychiatry.  He indicated that the doctors had been complaining about calling in their clinicals, stating that they were spending too much time on the phone.  He offered the claimant the opportunity to train with Mr. Rizzo, the social worker for in-patient psychiatry, and after two months, if she was doing a good job, the chairman would change her job title and give the claimant a raise.  Her new duties involved calling in the clinicals herself, dealing with the managed care companies, explaining why the patient needed to be admitted into the hospital, and receiving authorization for those admissions, as well as explaining why the patients needed further in-patient care by describing their treatment plan as well as discussing discharge planning.  The Chairman promised the claimant a promotion and a salary increase commensurate with her new duties.

Three or four months later, the claimant was told that she was doing a good job.  She was still performing her old duties, as well as the new duties that she had undertaken.  In the claimant’s evaluation that covered the period from August 2003 through August 2004, the claimant’s supervisor noted that the claimant’s job duties had grown tremendously in the last year, and further, that the claimant had taken on additional tasks without any reservation and had done an efficient job.  The claimant never made mention on her evaluations of her request for a raise and promotion because she was under the impression that the employer was working on it.  The chairman of the department told the claimant that he was working on her promotion with the office of human resources, such that they were trying to find a job description that fit with her job duties, otherwise they would create a position for her.  Over the years seven meetings took place, wherein, the claimant was told that her administrator or her chairman was working on arranging for her promotion.

In early 2007 the Chairman of the Department of Psychiatry became the active chairman at many other hospitals, so another chairman was hired to take his place.  He met with the claimant, her coworkers and her supervisors.  He inquired as to the claimant’s job description.  When he learned what she was doing, he directed someone to contact personnel immediately to find out why the claimant had not received her promotion.  Three or four months passed, and no promotion materialized.  The claimant spoke with the chairman about this lack of movement toward a promotion, whereupon he asked her to work with him because he had someone working on it, and they were doing their best.  She also spoke to a union representative but did not file a grievance.

A meeting was scheduled in August 2007.  At that meeting, the claimant was told that they were having a hard time finding a title to match her job description and her job duties.  The union representative gave the employer two weeks to get back to the union regarding this matter.  About three weeks later the claimant had a conversation with the union representative wherein he told her that he had misplaced her paperwork and needed new copies of her paperwork.  Still no salary increase or promotion materialized.  The claimant finally decided to resign in September 2007.  The claimant informed her employer that she was resigning because they had failed to give her a promotion despite the increased workload and duties.

OPINION:  The credible evidence establishes that the claimant resigned from her position because the claimant’s promised promotion and accompanying raise failed to materialize.  Upon hire, the claimant had been assigned a set of duties.  However, as time went on, due to the needs of the employer, the claimant was assigned additional duties that were reflected in her evaluations.  It was further reflected in those same evaluations that the claimant performed those new duties well.  I credit the claimant’s testimony on these points, as her testimony is substantiated by the employer’s evaluations.  From the point in time that she undertook those duties, the claimant pursued the promotion and raise that she had been promised.  Numerous meetings were held with the administration, wherein the claimant was told that various people were working on her promotion.  She spoke with the union about the failure on the part of the administration to act, but did not pursue a grievance because she had a good working relationship with the administration and believed that the administration would eventually perform as promised.  Thus it cannot be said that the claimant accepted the change in conditions.  While the claimant’s position was a union position, and the employer may indeed have required time to work through the system to effectuate the claimant’s promotion, the added responsibility that the claimant was assigned constituted a material and unilateral change in the conditions of the claimant’s employment.  The employer’s contentions that the claimant’s position and duties did not change is simply not credible in light of the employer’s evaluations of the claimant’s work.  Accordingly, we conclude that the claimant was improperly disqualified from the receipt of benefits.

DECISION:  The decision of the Administrative Law Judge is affirmed.

The initial determination disqualifying the claimant from receiving benefits, effective September 29, 2007, on the basis that the claimant voluntarily separated from employment without good cause, is overruled.

The claimant is allowed benefits with respect to the issues decided herein.

