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Mario Musolino: Good morning everyone. Before we get started | want to explain our
interpretation services for the day. This hearing will be interpreted live in multiple languages,
English, Spanish and Chinese. We have headsets available for everyone. So if someone comes
up who speaks one of those languages, just speak in your native language and folks will have
interpretation. The headsets have different channels, so for English translation its channel 1, for
Spanish translation its channel 2, and for Chinese translation it is channel 3. So channel 1 for
English, 2 for Spanish and 3 for Chinese. So again, good morning, I’'m Mario Musolino, the
Executive Deputy Commissioner at New York State Department of Labor. On behalf of
Governor Andrew Cuomo, Commissioner Roberta Reardon and the Labor Department, | want to
welcome you to today’s Hearing on sleep and meal time regulations in New York State. The
Department of Labor works on behalf of both workers and businesses. We provide income
support to workers who lose their jobs and we ensure that employees receive proper pay and
work in safe environments. We help businesses find and maintain a skilled workforce and we
provide them with no cost services designed to help them thrive in New York’s growing
economy. For nearly half a century New York State has followed federal regulations for home
healthcare workers to exclude sleep and meantime under certain circumstances where employees
work, sleep and eat at the same location. This has been in line with decades of case law and
interpretation and consistent with other states. In 2017, court decisions threatened to destabilize
the entire Home Healthcare industry and the foundation of its financial structure. This would
lead not only to possible separation of workers many of whom are women and immigrants but
also to the likely institutionalization of patients who could be cared for at home. In response, in
October we stepped in with temporary emergency regulations codifying nearly 50 years of state
orders and determinations consistent with well established federal standards governing 24 hour
home care which have and will continue to protect workers. New York State has had and
continues to have stronger overtime protections in the federal government for home healthcare
workers. Today we are seeking input before adopting permanent regulations. During today’s
hearing, we will hear testimony on proposed regulations that clarify that hours worked may
exclude meal periods and sleep times for employees who work shifts of 24 hour or more and this
proposed rule would apply to all workers covered by the miscellaneous industry’s wage order.

Let me introduce our panel members, we have James Rogers who is a Deputy Commissioner for
Worker Protection. We have Ed Vargas who is our Director of Labor Relations and momentarily
we expect to be joined by Nathaalie Cary our Deputy Commissioner of Administration and Chief
Financial Officer, who is on Amtrak which is about 45 minute late today. As we stated online,
testimony will be strictly limited to 3 minutes. And any folks who have attended one of our
other hearings knows that we take that very seriously. The bell goes off at 3 minute and we call
the next testifier. We will be calling testifiers in the order that you registered. Please come to
the front table when your name is called. When you come up, if you have copies of your
testimony, please provide it to Ramona. If you have to leave before your name is called, please
give your testimony to the front desk where you checked in. Please begin your testimony when
the light turns green. For those testifying you’ll get a yellow warning light at 30 seconds left that
will blink red when your time is up. Again, | want to thank everyone for taking the time to
participate in today’s hearing. I want to remind folks in the audience to please be respectful of



Sleep and Meal Time Page 2 of 26
Regulations Hearing

July 11, 2018
Brooklyn, New York

the speakers, try to keep the noise down and comments and things of that nature so the folks
have a chance to make their points and be heard. So with that I think we’re ready to begin. And
our first testifier of the day is Andrew Koski. Andrew come on up and following Andrew will be
LaDonna Lusher.

Andrew Koski: Good morning everybody my name is Andrew Koski, I’'m the Vice President for
Program Policy and Services of the Home Care Association of New York State. We’re the
primary association representing home care and Hospice providers and manage long-term care
plans in New York State. We recognize the purpose of today’s hearing is to discuss the 24 hour
rule, I’'m sorry the 13 hour rule or practice for not just home care aides but we’re going to limit
our testimony to home care aides because we present the home care industry. First, I just want to
say that | think everybody would agree that we recognize home care aides are really the
backbone of the long-term care system. | would think everybody in this room has experienced
either themselves or a family member or friend who has been kept home because of a home care
aide whether the person is on Medicaid or private pay. So I think we all value home care aides
in very high esteem. As long-term patient care is almost exclusively dependent on Medicaid,
both the funding and rules for home care service delivery are subordinate to state and federal
dictates and payment levels. Therefore the practice of paying aides for 13 yours on living cases
is dictated by longstanding Department of Labor and State Department of Health rules and
methodologies authorizing and paying for these services. So a couple of my main points | want
to make is the practice of delivering homecare has been subordinated and confirmed to the state
and federal policies as | mentioned State DOL, State Department of Health and Fair Labor
Standards Act. And that includes authorization and payment of aides for 13 hours on 24-hour
living cases. Changing this policy especially without a commensurate shift in reimbursement
levels and workforce supplies will adversely affect homecare providers and patients. Without
such changes in reimbursement and workforce supply this policy must be maintained and
codified. We want to emphasize that even under the standard, aides are not precluded from
being paid for more than 13 hours if attending to the patient’s needs results in them not getting 8
hours of sleep including 5 uninterrupted and 3 hours for meals. And our homecare agencies will
train and provide information in writing to their aides that if they’re not getting the 8 hours of
sleep; 5 uninterrupted and 3 hours for meals they should document that and notify the agency
and the agency will then take it from there and try to obtain two twelve hour shifts. So for many
years these intensive homecare hour services have been structured upon this standard and
deviation will trigger major and costly changes. State Medicaid fee for service rates and manage
care rates compensate only up to the state mandated methodology and there’s no policy provision
or capacity under the Medicaid cap to pay for this. Even if the state agreed to reimburse
agencies for 24 hours, agencies practices would have to change and patient care would suffer.

Mario Musolino: Thank you. Our next testifier is LaDonna Lusher followed by Marie
Andreacchio. LaDonna.

LaDonna Lusher: Hi my name is LaDonna Lusher and I’m a partner at Virginia Ambinder,
we’re a labor and employment first, labor and employment law firm that represents hundreds of
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homecare workers that work 24-hour shifts. | personally have spoken to many of these homecare
workers and so have the individuals that | work with. These workers are required to stay in their
clients homes for the entire 24 hour shifts and remain on duty and ready and available to provide
care and assistance during all of the hours of their shift. Unlike every other worker in New York
State who reports to their workplace, these workers are not paid for all of the hours that they
work. This practice of failing to pay them for all of their hours is a gross violation of New York
Labor Law which mandates that every employee be paid not less than the statutory minimum
wage for every hour that they work. New York courts have recognized this and they’ve
mandated that homecare workers who perform for 24-hour shifts are required to be paid for all
24 of those hours. Despite these unanimous holdings, this proposed regulation is really an
attempt to manipulate New York Law and single out homecare workers from receiving minimum
wages from all of the hours they’re required to be at their workplace. It can’t be disputed that
home attendants are not free to leave their client’s home at any point during the shift and that
they have to be ready to assist the client at any moment. So in essence, they’re on-call for all 24
hours. The Department of Labor has always interrupted on-call to mean time during which an
employee is not free to leave or engage in personal pursuits, and awaiting the need for immediate
performance of their assigned duties. And the DOL has always required that on-call work be
paid. You’ll hear from many home workers today who are going to testify that it was impossible
for them to get 8 hours of sleep and 5 hours uninterrupted. Particularly considering that many of
the clients that are assigned 24-hour care need 24-hour supervision and suffer from physical or
mental infirmities that require them to be there and that the aide assist them at all times. They
also cannot get 3 one-hour meal breaks duty free, uninterrupted to themselves. I don’t even get
that in my job. Despite their hard work and long hours, almost 20% of homecare workers in
New York have incomes that fall below the federal poverty line and 51% have incomes that are
less than 200% of the federal poverty line. As a result, more than half of homecare workers in
New York receive some form of public assistance with 37% qualifying for and relying on
Medicaid. The majority are also women of color and this regulation will put this vulnerable
workforce further into poverty. The agencies that employ them, although the DOL says that they
have to be paid for a minimum of 13 hours, the agencies that employ them have ignored that
regulation and have just paid them a flat rate for all 13 hours and have not monitored the hours
that they actually work. We urge the DOL to reject the proposed rule as it again will put these
workers further into poverty and it is in direct contradiction to...

Mario Musolino: Thank you. Marie Andreacchio followed by Walter Kaltenbach. Is Marie
here? Walter Kaltenbach. Is Walter here? No. Irene Castro. And Irene will be followed by
Alexandra Holmstrom-Smith.

Irene Castro: Good morning and thank you for the opportunity to submit testimony for today’s
hearing. My name is Irene Castro and | am presenting testimony on behalf of Caitlin Connolly,
Director of Social Insurance at the National Employment Law Project. Caitlin apologizes for not
being in person. NELP is a nonprofit nonpartisan reach and advocacy organization specializing
in employment policy. We are based in New York with offices across the country and we work
on a wide range of workforce issues including those affecting homecare workers. NELP’s work
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has long included a special focus on improving conditions for homecare and domestic workers at
the Federal, State and local level. NELP has litigated wage and hour cases on behalf of classes
of homecare workers in New York. We work close with domestic work organization groups
whose members work in homecare. New York homecare workers have seen their wages fall
over the past decade both the median annual earnings at just $18,000. The wages are so low that
more than half live below 200% of the federal poverty level. This workforce, which is 93%
women and 71% of color have long been exploited and excluded from many labor protections.
We are here today to oppose this regulation which further exploits these workers and detracts
from recent policy gains and labor rights victories. For the State of New York to tell caregivers
who are required to remain at the worksite for the full 24 hours of their shift that they will only
get paid for a portion of their work, is a step backwards in their fight for labor rights. At NELP
we have heard the stories of workers who are not free to leave during breaks, who are unable to
sleep and are required to be awake throughout the night, of workers who agency employers tell
them they must work these shifts or not get work. These care workers have their own homes for
which the pay rent and maintain. They may need to find childcare while they work overnight
shifts. They’re at work and yet you propose not paying them. These workers are committed to
providing quality care to seniors and people with disabilities across New York but those supports
should not come at the expense of their rights. Everyone deserves long-term services and
supports that allow them to remain at home and within his or her community. The state should
support policies that ensure people can access quality homecare without sacrificing the rights of
workers. Thank you.

Mario Musolino: Thank you. Next is Alexandra Holmstrom-Smith. And Alexandra will be
followed by Lisa Griffith.

Alexandra Holmstrom-Smith: Good morning my name is Alexandra Holmstrom-Smith I’m with
the Community Development Project, a New York City based, nonprofit that provides legal
services and advocacy to the City’s most vulnerable residents. We are here today because we
believe that the DOL’s proposed changes are contrary to the letter and the intent of the minimum
wage law. The changes fail to protect the rights of workers who are not residents of their
employers and who were not intended to be excluded from the right to be paid for every hour
they work. The proposed changes are not necessitated by any emergency, certainly not an
emergency affecting the rights of workers that the DOL is charged with protecting. Mr. Koski
stated earlier that the 13-hour payment practice is subordinated to Medicaid rules, which includes
clearly that the solution is increasing Medicaid appropriations rather than cheating workers out
of all of their wages. New York’s homecare workers are among the state’s most underpaid and
vulnerable workers. As we’ve heard before, the median income is only $18,000, 54% are on
public assistance and when we count all of their hours in a 24-hour shift, homecare workers earn
far below state and federal minimum wage. And again, the vast majority are women of color and
immigrants and they are in special need of labor law protections in today’s political climate. The
DOL’s unamended minimum wage order correctly protected nonresidential workers right to be
paid for every hour worked. Its plain language stated that employees must be paid the minimum
wage for the time an employee is required to be available for work at a place prescribed by the
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employer. The exception was for a residential employee to find as one who lives on the premises
of the employer. Both the first and second departments upheld this distinction and there is an
important difference. Nonresidential workers arrive to perform work at the client’s residence
and every moment that they are there is time away from their homes and their families. They
don’t have their own rooms, they can't leave the worksite on breaks, and under those kinds of
conditions it’s extremely difficult for them to use any break time for their own purposes. And
now even without distinguishing nonresidential employees, the DOL has never wavered from its
position that if workers are not afforded the 8 hours of sleep, do not receive 5 uninterrupted
hours of sleep and are not afforded 3 hours for meals, they must be paid for all 24 hours. And in
truth, the vast majority of these workers do not receive these breaks and the homecare agencies
have been ignoring the DOL’s guidance on this matter by paying a flat fee for 13 hours only
regardless of how much people are actually working, and that is a disregard for the rights of
these workers and disregard for paying what they are owed and that is precisely why the DOLs
guidance is so important at this time. Now the stated rationale for applying the emergency
amendment was to protect, prevent the collapse of the homecare industry, that is the same
argument they always make. We ask the DOL....

Mario Musolino: Thank you. Our next speaker is Lisa Griffith. Lisa here and followed by
Jocelyn Lee.

Lisa Griffith: Good morning my name is Lisa Griffith I’m an attorney and shareholder at the law
firm of Littler Mendelson. I’'m here today on behalf of the Homecare Association of America
representing more than 2500 member organizations throughout the US and New York and the
Safe New York Homecare Coalition, a membership organization consisting of homecare
providers in New York employing over 61,500 caregivers who serve over 56,000 patients. The
regulation at issue as pertaining to homecare aide working living shifts is not regarding all shifts
worked by homecare aides. A live-in shift means the aides run a shift for 24 hours or more for
patients who do not require 24 hours of active duty care. The patients in question have been
assessed and declared that they typically sleep through the night and the aide assigned to them
can receive 3 hours of uninterrupted meals. If the consumer is not sleeping well on a regular
basis and/or the aide does not receive 3 uninterrupted meals, the case is reassessed and may be
reclassified such that the patient will be provided 2 aides working 12 hour split shifts for
example. If the regulation is not made permanent, the homecare industry will collapse. Wages
and benefits costs are the biggest factor in rising costs for homecare providers. If the regulation
is not enacted, homecare aides will have to be paid for each hour of their 24-hour shifts which,
with overtime will more than double what it currently costs to employ homecare workers. This
is cost prohibitive for many private pay clients. In addition, most homecare patients served by
New York agencies are Medicaid beneficiaries, Medicaid only reimburses for 13 hours of a live
in shift. Agencies will likely continue to decrease the working hours of homecare workers
and/or ceases employing them altogether thus negatively and financially impacting the livelihood
of approximately 330,000 individuals employed in this state as homecare aides. As described by
the labor commissioner this regulation is absolutely necessary to help ensure the stability and
ongoing viability of these jobs. The loss of jobs is real. After the passage of the New York
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Parity law establishing a higher minimum wage of pay for homecare workers, 35%
of home healthcare providers reduced the hours of direct care staff and approximately half of the
providers reduced staff overtime. After the appellate division decision many agencies stopped
accepting living cases. One of the most significant issues facing the home care agencies is the
potential of back pay damages if the court of appeals upholds the erroneous and
Andrea Eva decisions. With New York’s labor laws 6-year statute of limitations and the
prevailing plaintiff that can recover prejudgment interest and attorney’s fees and liquidated
damages of 100 living homecare aides could present liability of over $10 million or a staggering
$60 million in damages for these agencies and that’s only for 100 of them. In addition, if the
homecare industry collapses the elderly and disabled individuals will not be able to receive the
care that they deserve and need. Thank you.

Mario Musolino: Thank you. Jocelyn Lee. And Jocelyn will be followed by Claudia Hammar.

Jocelyn Lee: Good morning, thank you for the opportunity to speak at this hearing. My name is
Jocelyn Lee Executive Director for First Chinese Presbyterian Community Affairs Home
Attendant Corporation. We are a New York State licensed agency established in 1979. We
current employ homecare workers to provide homecare services to over 1000 homebound
consumers residing in the 5 boroughs of the City. On behalf of the Board and senior
Management the First Chinese I’m submitting to you our testimony to seek DOL’s fierce
intervention to stop the potential displacement of over 30,000 homebound frail and elderly
consumers and the potential loss of jobs of over 60,000 homecare workers in the industry. | have
provided you exhibits which I’'m not going to read here but its reference on my testimony has
been submitted. Recent decisions by 2 New York State appellate courts have called into
question the New York State DOL’s 13 hour rule which has converted how live in workers have
been paid for years. As a result, First Chinese and at least 145 other homecare employers in New
York State have been named in class action wage lawsuits. By plaintiff lawyers who are
representing homecare workers who have worked in shifts. | have provided you that list. These
claimants are seeking payment for wages of all 24 hours of their live-in shifts and there is a 6-
year statute of limitation for unpaid wages under New York Law. In your reaffirming the 13-
hour rule directing homecare workers to pay 13-hour wages for live in workers for work shift,
they are afforded 8 hours of sleep including 5 hours of uninterrupted sleep and 3 hours of
mealtime. This is because 2 New York State appellate courts and numerous lower courts have
allowed claims for 24 hours of wages to proceed on a class action basis. Two courts have
refused to require claimants to proceed individually with their wage claims in arbitration
pursuant to the alternative disposition resolution procedures under agencies respective collective
bargaining agreements stripping agencies of their contractual rights under their CBA. | have
provided you a list of all the documents of the New York State Department of Health and the
manner in which we are funded and if you are not going to give us a fair legislative intervention,
this is the outcome of your not helping us. Homecare employers are going to have no choice but
to file for bankruptcy and the loss of homecare services for all of our homebound consumers will
result in homecare consumers being institutionalized in nursing homes which will increase the
amount of Medicaid and Medicare spending for the care of the clients. And there is a loss of
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vital services to the homebound consumers who would want to live their lives with independence
and dignity, and of course, the loss of jobs to middle class workers. I have submitted my...

Mario Musolino: Thank you very much. Claudia Hammar followed by Lisa Burriss.

Claudia Hammar: Good morning. My name is Claudia Hammar and I’m President of the New
York State Association of Healthcare Providers also known as HCP. HCP is a trade association
representing approximately 350 offices of licensed homecare services agencies, certified home
health agencies and health related organizations across the state. HCP supports the Department’s
longstanding guidance that allows sleep and meal times to be excluded under certain
circumstances where employees work, sleep and eat at the same location. The Department’s
proposed regulation codifies the State’s longstanding guidance, as well as federal regulations
related to sleep and meal periods for home healthcare workers in 24-hour shifts. There are two
fundamental issues related to payment for 24-hour shift for homecare workers. First and
foremost, is the issue of paying aides for the hours they work in accordance to DOL’s long-
standing guidance? Homecare agencies that provide 24-hour care can provide care either by two
12-hour shifts or three aids that work 3 eight-hour shifts or some provide a live-in shift that is
signed to be in the patient’s home for all 24 hours but they are only supposed to be working for
the 12 hours of that time period. During a live in shift, in accordance with DOL guidance, the
aide is expected to receive 8 hours of sleep 5 of which are uninterrupted, 3 hours for meal
periods. If a patient calls the aide for assistance during the aide’s sleep or meal periods, such
interruption is considered working time and therefore must be paid by the homecare agency.
Home care agencies instruct their aides to report these hours worked and pay them accordingly
and adjust the cases as needed. Homecare agencies have been adhering to these guidelines for
decades. However the recent court decisions and the state Supreme Court and Reava Marino and
Tut Common have ruled that aides must be paid for all 24 hours of a live-in shift. These
decisions not only impact current 24 hour live-in cases but if upheld by the New York State
Court of Appeals will bankrupt a significant number of homecare providers due to the liability
imposed on Medicaid providers by the court resulting from this 6 year look back awarded to
plaintiff’s in these cases. DOL issued their emergency rule on payments for 24-hour shifts as a
result of the implications of these court rulings on the homecare industry and consumer’s access
to homecare services. The Department’s proposed regulations will now clarify that hours
worked may exclude meal periods and sleep time for employees who work shifts of 24 hours or
more with HCP supports. The second fundamental issue is the enormous cost t the state of
paying homecare workers for all 24 hours of a live-in shift. The state’s reimbursement structure
related to Medicaid and its managed care system is not adequate to meet current obligations
imposed by recent wage an hour mandates and it will never be able to withstand the amount of
funds needed to pay workers for all 24 hours of a live-in shift. Furthermore, the cost would also
be astronomical for non Medicaid, private pay homecare providers who would be unable to
absorb a doubling of cost for these cases. The net result would be the end of 24 hour live-in
cases, shifting the burden to nursing homes and other facilities that simply do not have the
capacity to absorb all of these cases. The implication on the State’s most vulnerable populations
including disabled populations would be catastrophic. The uncertainty about the status of 24
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hour live-in cases is already having an impact. Many homecare agencies have stopped providing
these services and managed care plans are having difficulty placing 24 hours cases. If the
proposed regulation is not adopted, HCP recommends firs the state must immediately allocate
emergency funding to managed care plans with guidance stating that the plans must provide full
funding to homecare agencies providing 24 hour live in cases so they can pay those workers for
all 24 hours. The state must also assume the financial obligation for Medicaid providers that
have followed the state’s 2010 13 hour rule in good faith and they’re now being held liable for
billions of dollars simply because they followed the state’s guidance. HCP supports the
Departments proposed regulation and...

Mario Musolino: Thank you. Next is Lisa Burris. Is Lisa here? Staci Henry. And Staci will be
followed by Amanda Bransford.

Staci Henry: Good morning, my name is Staci I’'m currently a home attendant and I’'m here
representing other home attendants. I’ve been a home attendant for over 8 years; I’ve been doing
live-in shifts. | get underpaid. | take care of two patients at a time at a live-in shift. |did a 3 day
just to get paid $300. I can’t survive on that. Nobody can survive on that. The things that we
have to endure during a 24 hour shift is simply not just enough. You have agencies like the one
I’'m currently working with who don’t provide even health benefits. If you’re sick, you just have
to take the day off with no pay which is ridiculous. | have devoted my whole entire time to these
type of jobs because it’s how I get my bills paid truthfully. It’s what I go to school for so it’s the
experience | need but I have to work 2 and 3 agencies just to make a bill payment in the State of
New York which is sad because at times you’re taking care of patients on a 24 hour shift who
have Alzheimer’s. You do not sleep with those patients. They’re up every hour on the hour and
if you’re only get paid for 13 hours, where is the time for you? How do you even get to shower?
There’s days when I can’t take a shower or even turn my back to feed myself because my patient
is going to wander off. I’m only getting paid for 13 hours out of 24 hours. You’re telling me I
need to get to a job on time to take care of a husband and a wife just for a flat rate line of what
$135, $150 a day and then now they’re telling you, you can’t work more than 2 days of live-in
because it’s a new state regulation law so I only get to work 2 days with you so | have to go work
with another agency for 2 days, where is my life? I’'m still young. It doesn’t make any sense
that I’m sitting here working so hard to get nothing for it. I feel like its slavery. I’'m getting
pennies for such a hard task job. If it’s so easy why don’t’ you come from behind the counter
and go do what I do in these houses. It’s not an easy job. It’s very unfair to us. I am a pregnant
lady who is still working up until; I had an incident at my job. | was attacked by a patient. My
job knows about it. Was verbally abused, | was racially abused all the agency does is remove
you from that case and place somebody else there. There is no protection there. There is
nothing. They sweep it under the rug and you’re supposed to go back and say okay nothing
happened. Now I’'m not working I can't even get maternity leave for a job I’ve been with for 4
years, why? Because | haven’t worked a case in 3 months because of my pregnancy. That’s not
my fault, that’s you as a job. You guys can't place me nowhere but I’ve been here for 4 years
full-time 24 hours taking under pay. It is unfair. They need to fix that for us as employers
because its not benefiting us in no shape or way and you guys can't do our job.
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Mario Musolino: Thank you. Amanda Bransford followed by Richard Blum.

Amanda Bransford: Hi, good morning my name is Amanda Bransford and I’m a staff attorney
on the Workplace Justice Legal Team at Make the Road New York where we represent hundreds
of low wage immigrant workers each year to enforce their labor and employment rights. Our
membership includes both those who provide homecare service and those who depend on these
services and we urge the Department of Labor to adopt regulations requiring these workers be
paid for all 24 hours they work. Current DOL regulations allow homecare workers to be paid for
only 13 hours of a 24 hour shift on the assumption that 11 of the 24 hours will be devoted to
sleep or meals and will not entail working even though homecare workers are required to be
present and available for their clients throughout their shift. The DOL’s minimum wage order
for the miscellaneous industries states that employees must be paid for all on-call time defined as
that time during which employees are required to remain at the prescribed workroom or
workplace awaiting the need for the immediate performance of their assigned duties. In opinion
letters the DOL has previously provided guidance on homecare workers saying that employees
must be paid for this time even if they are not actually called upon to perform their duties. The
opinion letters distinguish between a worker being on-call or subject to call. An employee is on-
call when he or she is not completely relieved from duty and cannot effectively use the time for
his own purposes without restrictions. When workers are subject to call, on the other hand, they
are free to leave and engage in personal pursuits and activities. A person subject to call may not
be paid until actually called to duty. On-call time conversely must be considered to be part of
the duties of the employee and must be paid accordingly. Homecare workers who must remain
on the premises of their clients throughout the 24 hour shift ready to assist the client as needed
and are not free to leave to engage in personal pursuits are on-call throughout the shift. They
should be treated like any other worker in the state who is entitled to payment for all hours
worked. Homecare workers provide an essential service upon which we all depend. They
ensure the disabled and elderly people can maintain their health, safety and dignity while living
within their communities instead of an institution. Despite this, homecare workers are among the
most underpaid workers in the state and frequently work long hours for poverty level wages.
Their median income is $18,000 per year. Domestic workers have a long history of being
excluded from US labor laws because of racism and the legally of slavery. The majority of
homecare work continues to be done by members of minority racial groups and the workforce is
overwhelmingly female, about 90%. Domestic workers including homecare workers continue to
be excluded from many federal workplace labor statutes and New York should continue to lead
the way in reversing this as it did when it passed the Domestic Worker’s Bill of Rights in 2010.
We at Make the Road New York are concerned not only about our members who are homecare
workers but also about our members who depend on their services and do not wish to be
institutionalized. The homecare industry has complained that paying for each hour of a 24 hour
shift would be too expensive and would cause the system to collapse. In fact the system is in
danger of collapsing because of the failure to attract and retain homecare workers by paying
them for all their hours. Homecare workers are proud to do difficult and vital work. They do not
deserve to be treated worse than other workers in the state. They do not deserve regulations that
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specifically discriminate against an overwhelming female and minority workforce. We strongly
recommend that the DOL adopt permanent regulations assuring that homecare workers that work
24 hours shifts are paid for every hour.

Mario Musolino: Thank you. Richard Blum followed by Shirley Ranz. Blum I’m sorry and |
know that.

Richard Blum: Good morning thank you Richard Blum from the Legal Aid Society. The Legal
Aid Society opposes the regulation. It is the wrong solution to a very serious problem about
funding. The correct solution is to make sure that the agencies that are responsible get together,
figure out how to properly fund the agencies then in turn pay for and fully compensate the
workers who are providing this incredibly critical service. Short changing the workers is not the
solution neither is the solution to risk the ability of disabled people to say in their homes in their
communities in a most integrated setting. | want to emphasize two points today; so Legal Aid
Society represents both consumers through health law unit and workers through it’s employment
law unit and the health law unit often relies on the testimony of workers to establish that people
are in fact entitled to a greater level of service. The two points are 1) it is the industry claims that
this rule is already what they’ve been following for years. In fact what we see is wide spread
violation of this rule already. And that agencies systemically do not track; they either refuse or
fail to keep track of the work that’s done at night. This not only short changes the workers but it
also hides the actual needs of the consumer and prevents them from getting a higher level of
care. We also see retaliation for people who actually come forward and report their hours,
people being taken off the assignment, not given other assignments so just sort of quietly fired in
effect. More recently we heard at least one report of two workers who were told by their agency
presumably in response to the emergency regulation; don’t provide any assistance at night
between 9:00 p.m. 8:00 a.m. let the, just call 9-1-1 or don’t do anything. The workers, of course,
did not follow that incredibly unethical and inhumane order and as a result they reported the
hours and were fired. So the regulation is already being violated and it’s already being handled
in a way that is detrimental to both consumers and to workers. Second point, given the
widespread cheating, this regulation solves nothing. The lawsuits, the class actions that are
going forward will continue to go forward even if the Court of Appeals rules against the
plaintiff’s on the 24 hour per se issue even if the regulation is promulgated because there are
practice violations just as the Morano case points out they were paid a shift rate. There was no
attention whatsoever to the actual hours being worked. There was no recording to the actual
hours being worked. The cases are going to go forward as class actions and liability will remain
the disincentive for agencies to provide the service will remain because of the liability. The
regulation solves no problem at all, the only solution is for the relevant agencies to get together
and figure out how to solve the funding problem and to get the money to the agencies and in turn
to the workers to make sure that these, as it has been pointed out repeatedly, these workers who
are low income, mostly women of color many of them immigrant women of color, who are
living below poverty, make sure that they get paid as the responsibility of the Department of
Labor and in turn to make sure the consumers get to lives in their homes and communities in the
most integrated setting. Thank you.
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Mario Musolino: Thank you. Shirley Ranz followed by Julia Battista.

Shirley Ranz: All these claims on behalf of crying bankruptcy really remind me of the when
seatbelts were mandated and when airbags were mandated the auto industry claimed they were
all going to go bankrupt. So I’m here on behalf of the National Organization for Women.
became the Domestic Worker’s Taskforce as a result of my own personal experience in my
family. My mother had Alzheimer’s disease for 12 years and required homecare. She was first
given 12 hour daily provided through one of their managed long-term care companies whose
only concern is profit. As her disease progressed she was reassessed and qualified for a 24 hour
coverage however when | learned that the attendant would only be paid for 13 hours of this shift,
| could only wonder who would be willing to work a shift at half the minimum wage. 1 also
wondered how could an attendant who might be awakened several times at night to administer to
her patient, how could she work consecutive 24 hours shifts and still be alert. | feared for my
parent’s safety and did not want to be a party to what was clearly exploitation of mostly
immigrant women so | declined the hours. | could do so because my brother was willing to sleep
at my parent’s home. A few years later my father developed Alzheimer’s as well and required
homecare as well. When he was added to the case, the home attendant who is now required to
do twice as much work had got a wage increase of $.50 an hour. Their workload was enormous.
My mother died 5 months ago and the next day the managed long-term care company informed
me that my 98-year-old father’s hours would be cut from 12 to 8 hours a day. One year prior he
had wandered from the home for several hours on a cold day. The police were called and
fortunately their dog found him. He can barely speak, he is incontinent, recognizes no one
except me but the long-term care company determined that he could be left alone. When |
threatened to take legal action, the long-term care company sent a nurse to reassess him. She
admitted that although he clearly could not be left alone the company was cutting back and
would probably refuse her recommendation to restore the 12 hours which they in fact did refuse.
A nurse from another long-term care company told me that 5 years ago he would have easily
qualified for 24 hour coverage but now that her company would refuse. It was only when |
requested a fair hearing that the managed long-term care company agreed to restore my father’s
coverage to 12 hours. Recently | was informed that the health insurance coverage provided by
this company for the attendants was being reduced and that new hirees would receive no health
insurance. If the majority of home attendants were men, | am sure this blatant abuse of these
workers would not be tolerated. Why are they not subject to the same labor laws as other
workers?

Mario Musolino: Thank you. Julia Battista followed by Louis Majer.

Julia Battista: The Consumer Directed Personal Assistance Association supports the New York
State Department of Labor make permanent the proposed regulation relating to payment of sleep
and mealtime. These regulations provide an important clarification to decades worth of legal and
regulatory precedence. Precedence that is crucial to New York’s obligation to provide services
for those of disabilities in the least restrictive setting possible as required by the 1999 Federal
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Supreme Court’s Olmstead decision. As the only organization in New York still representing the
interests of fiscal intermediaries and consumes participating in the Consumer Directed Personal
Assistance Program the Consumer Directed Personal Assistance Association of New York State
represents 45 fiscal intermediaries and almost 40,000 seniors and people with disabilities who
rely on CDPA to live successful independent lives in the community. The Supreme Court’s
Olmstead decision revolutionized the way states approached long-term care for people with
disabilities. In this landmark decision, the court determined that states under Title 2 of the
Americans with Disability Act must provide services for people with disabilities within the
community at the least restrictive manner appropriate if they so desire. Just as Kinsburg in
writing for the majority opinion established under Title 2 of the ADA States are required to
provide community based treatment for persons with mental disabilities when the state’s
treatment professional determine that such placement is appropriate. The affected persons do not
oppose this treatment and the placement can be reasonably accommodated. Live in 24 hour
Consumer Direct Personal Assistance and Personal Care are critical services that allow New
York to remain in compliance with this mandate. The State Department of Health built a
homecare system that relied upon the Department of Labor’s interpretation of law consistent
with a Fair Labor Standards Act to provide much needed services to those who require live in
services. Without the clarification offered by the proposed regulation, thousands of individuals
in need of long-term supports and services will either have too few or no hours authorized by
their managed long-term care plans and the ability for individuals receiving long-term supports
and services to live in their own homes with their families will be jeopardized. Understanding
how the proposed regulation interacts with the homecare system and CDPA requires only a
cursory glance and New York State’s Department of Health Regulatory definitions of live in
CDPA and continuous CDPA. According to DOH, an individual is eligible for a live in 24 hour
consumer directed personal assistance if that individual requires assistance during the calendar
day with toileting, walking, transferring, turning and positioning, feeding homecare services and
is sufficiently infrequent that 24 hour consumer productive assistance would likely obtain on a
regular basis 5 hours of uninterrupted sleep. Conversely, consumers who require a frequency of
care that would not allow their personal assistants 5 hours of uninterrupted sleep consistently do
not qualify for live in 24 hour personal assistance. This is a managed long-term care...

Mario Musolino: Thank you. Louis Majer, Louis, Liz Vladeck, Liz Vladeck, Katie Deabler
followed by Randi Seigel.

Katie Deabler: Good morning thank you for this opportunity to testify and urge the DOL to
withdraw the proposed rule. This proposal devalues the labor of homecare aides who work 24
hour shifts and deserve to be paid for all of those hours. It will also diminish the quality of care
that clients, who depend on homecare aides to live independently receive. | speak today on
behalf of the National Center for Law and Economic Justice where | am a staff attorney. For
more than 50 years NCLEJ has fought for the rights of low income people including low wage
workers and people with disabilities. Among our clients are homecare workers in New York
City and organizations who represent them. The proposed rule is a drastic departure from the
basic requirements of the New York State Minimum Wage Act that every employee be paid not
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less than the statutory minimum wage for each hour worked. It also undercuts the fundamental
purpose of the act which is meant to eliminate the employment of persons at wages insufficient
to provide adequate maintenance for themselves and their families. Currently under an
emergency regulation, many homecare aides are paid for fewer hours than they work the
proposed rule would make this circumvention of the Minimum Wage Act permanent. More than
160,000 work as homecare aides in New York City alone. They deliver crucial services to many
New Yorkers with disabilities and the elderly, and they enable these individuals to maintain their
independence in the community in lieu of institutionalization. Despite holding primary
responsibility for the delivery of these vital services, many employees of the homecare industry
financially struggle. In New York City a homecare aide’s annual earnings average less than
$20,000. Approximately 26% of this population have incomes below the New York City
poverty threshold and 37% receive food stamps. The proposed rule also drastically impacts a
field that has traditionally employed more women than men. Within New York City more than
93% of homecare aides are female and they are disproportionately women of color. The
proposed rule will only exacerbate and deepen racial and gender equality in New York.
Homecare aides assigned to 24 hour shifts are by the nature of their work required to be on-call
during breaks. Their principle job assignment is to provide round the clock care to their clients.
In the course of our work NCLEJ has spoken to many of these workers and few actually receive
sleep and meal breaks that the proposed rule imagines. The nature of the work necessitates
workers continued presence in care recipient’s homes, requiring workers to be away from their
own homes and families with no control over how their time is spent for days at a time. since the
notice of proposed rule making was published, we have heard from workers that employers have
told them that while on 24 hour shifts they are not allowed to assist clients during the night.
Workers are thus forced to choose between risking their jobs and letting their clients suffer.
Homecare workers deserve fair pay and their clients deserve the round the clock care that they
need to remain in their own homes and communities. Thank you.

Mario Musolino: Thank you. And as you can see Deputy Commissioner Carey was able to deal
with Amtrak and make her way here today. Next we have Randi Seigel followed by Yanin Pena.

Randi Seigel: Good morning my name’s Randi Seigel I’m a partner at Menette Phelps and
Phillips and we represent the New York State Coalition of Managed Long-term Care and Case
Plans. The coalition represents 22 provider sponsored not for profit managed long-term care
plans that provides long-term care to over 135,000 elderly or disabled Medicaid beneficiaries
across New York State. MLTC Plans are now responsible for providing reimbursement for the
vast majority of Medicaid covered homecare services delivered in the state which includes the
services of home health and personal care aides. We focus our testimony on the proposed rule as
it relates to the aides who work 24 hour shifts. The coalition supports the proposed regulation as
it merely clarifies and maintains the status quo that hours work may exclude meal periods and
sleep times for employees who work 24 hour shifts or more. MLTC Plans, as you’ve heard, are
reimbursed solely by New York State to provide homecare and personal care services which are
by far the most utilized services in the MLTC benefit package. The state calculates plans rates
based on current expenditures and accounts for live in aides being paid only 13 hours. Any
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change in the amount that an aide needs to be paid would not be covered by the rates currently
being paid to MLTC Plans resulting in the plans being significantly underfunded and unable to
cover the costs of providing care to its needed members. The states have relied on the existence
of this policy when providing funding to the MLTC. Plans are already receiving insufficient
funds to cover the growing cost of care to meet the demands of a policy if the proposed rules are
implemented, the state will have to come up with something close to a billion dollars that it does
not have to pay for this care. Or, plans will phase an unfunded mandate that will jeopardize their
sustainability and make it difficult to fund homecare agencies who staff these cases. Relatedly
Medicaid beneficiaries could suffer as a result of this mandate. Without adequate funding to
cover the cost of 24 hour care, beneficiaries may not have access to services resulting in more
beneficiaries ending up in institution. The coalition urges the adoption of the proposed
regulation and we thank you for the opportunity to provide testimony.

Mario Musolino: Thank you. Yanin Pena followed by Lai Yee Chan.

Yanin Pena: Good morning or good afternoon, my name is Yanin Pena and I’'m an organizers
representing National Mobilization Against Sweatshops a sponsor of the ANI Woman
Campaign. I’m here today to testify in opposition to the sleep and mealtime regulations
proposed by the New York State Department of Labor. For almost a year now I’ve been
organizing alongside home attendants and they’re some of the most devoted yet exploited
workers | know. Listening to their stories and building relationships with many of them I’ve
witnessed a common thread among most of these women. Many of them hail from very
impoverished and violent unstable countries in Latin America and they came to this country
hoping to give their families better lives. Some and almost all of them at one point or another
work 24 hour shifts several times a week; some for decades at a time. in most, if not all of these
cases, the patients they work with are gravely ill and bedridden and for them this meant suffering
in silence in their patient’s homes, running on minimal sleep without pay. Worse yet, these
regulations are insidiously reinstituting slavery. As many home attendants describe these shifts
as a prison they can’t escape from. They’re contractually bonded by agencies to stay with
patients at all times during their shifts. They’ve sacrificed their health and families to provide
quality care to their patients. Despite this, their work remains undervalued. The DOL
regulations further reinforces this notion that homecare is unpaid work and that women,
especially women of color are merely companions. Nothing could be further from the truth.
Home attendants perform vital work. They’re the lifeblood of the homecare industry. Without
their life saving labor, many elderly and very ill people would languish in facilities away from
their loved ones. Furthermore, these regulations threaten to harm patients and home attendants
alike a some agencies have instructed home attendants ignore their patients after hours and sleep
since they will not be paid for the night. If passed, these regulations threaten to consign
thousands of women workers to a life of poor health, solitude and slavery. Beyond homecare
these regulations have a negative impact that will be felt by workers across all sectors. Already
we’re seeing the negative impact in our work. One case, a restaurant worker was fired for
refusing to work 36 hours. Such a ruling with promulgate wage slavery and compound a severe
wage theft crisis that assault millions of workers annually. In the 19" Century we fought to
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abolish slavery. In the 20" we won the 8 hour workday. Why is it that in the 21% Century we’re
fighting against 24 hours shift that are unpaid? Even more shameful is the fact that its happening
under an administration that prides itself on championing women and immigrant rights. Such a
law taints progressive values. If the New York State Department of Labor truly wants to stand
on the side of workers, we call on you to rescind these emergency regulations and stop resisting
the courts rulings. Demand insurance companies and home care agencies immediately comply
with the court decisions, abolish the 24 hour workday, patients requiring 24 hours of care should
be provided split shifts of 12 hours each to allow home attendants time to rest and patients time
to receive proper care. Thank you.

Mario Musolino: Thank you. Lai Yee Chan followed by Mary Lister.

Lai Yee Chan: iz, KZ4f, FehlfigChen Laiyee, FfE
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Mario Musolino: Thank you. Mary Lister and following that will be Ayo Arnold. Amold, I'm
sorry.

Mary Lister: My name is Mary Lister and | am an organizer with the Justice for Homecare
Workers through the Anti Women Campaign. | have also been a homecare worker for 5 years in
Buffalo, New York. As you all may already know, this was the only hearing on this topic
scheduled for the entire state. My friends drove with me over 7 hours so that we could be here to
share our thoughts with you. It is possible that the DOL did not feel the need to schedule a
hearing for Buffalo since in Buffalo split shifts are the norm. Patients requiring 24 hours of care
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generally receive 3 shifts of care, 8 hours each. While we homecare workers in Buffalo certainly
face problems of our own with regards to control of our time and adequate working conditions,
we have not yet had to endure the form of exploitation that these workers have encountered as a
result of their emergency legislation. There was no hearing scheduled for Buffalo or anywhere
besides New York City and yet the proposed legislation to which this hearing pertains would
undoubtedly pertain to the whole state. If there were to be a hearing in Buffalo you would know
that the homecare workers and the people with disabilities who rely on these services will not
accept a rollback on our rights. Buffalo is a stronghold of the independent living movement and
| have personally spoken with several self-advocate leaders there who are appalled to learn of the
conditions in New York City and of the role that the emergency legislation has played in
perpetuating this conditions, these self-advocates agree that the DOL must act now. There is
also is a vibrant and growing movement of homecare workers in the Western New York region.
In fighting for better pay, control of our hours, and conditions of our employment, we recognize
how key it is for ever hour of homecare to be properly valued and compensated. We have come
too far to go back to the days of societal neglect of people with disabilities and of forced unpaid
labor of working class people. The homecare community of Buffalo will not sit idly by if our
rights are threatened. We will however welcome with open arms the opportunity for the DOL to
stand with homecare workers and patients of New York City and of the State as a whole, by
honoring the Courts prior decisions that prove to the 13 hour rule unlawful. If eight hour shifts
for 24 hour cases are possible in Buffalo, then 12 hour or shorter shifts can be made the norm
here. Thank you for your time.

Mario Musolino: Thank you. Ayo Arnold, followed by Xiao Huan Yu.

Ayo Arnold: My name is Ayo Arnold and I’'m speaking on behalf Ignacia Reyes who notable
cannot appear because she was scheduled a 24 hr shift and her relief did not make it. | submit
this comment on the New York Department of Labor Rule hours worked 24 hour shifts proposed
April 25, 2018. 1 oppose this proposed rule and urge the DOL to withdraw it. The proposed rule
is unfair to home health aides who work 24 hour shifts and deserve to be paid for all of our hours
worked. The rule also diminishes the quality of care the clients receive. | have worked as a
home health aide for 23 years with Ridgewood Bushwick and United Jewish Council. For as
long as | have been a home attendant, | have always worked 24 hour shifts. | currently work two
shifts of 24 hours. For seven years | worked seven days a week of 24 hours shifts for two
agencies. The proposed rule is unfair because it allows employers to avoid paying home health
care aides for work that we do not, that we do during sleeping or meal break hours even when
there is no clear distinction between at rest and being on-call. On these 24 hours shifts, I help
my patients with walking, bathing, dressing, personal grooming, meal preparation, feeding, and
toileting. | perform light and heavy cleaning such as vacuuming, mopping, dusting, and cleaning
bathrooms, laundry, taking out garbage, shopping, and running errands for the patient. 1 escort
patients to their appointments and on other outings. | have never gotten regular sleep. At most
I’ve rested maybe three or four hours each night. Even when I’m resting, I am still aware of
what’s happening with my patient. I always have to make sure that my patient isn’t getting up
out of bed because she could leave the apartment and walk into the street, turn on the stove, or do
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other things that would be dangerous. Caring for her is a huge responsibility and I have never
forgotten something | was told by my supervisor at Ridgewood Bushwick when 1 first started. If
something happens to my patient then | could go to prison. At night when I hear her bed creak, |
jump out of bed immediately to tell my patient to go back to sleep. This happens every night. |
am so worried about something happening to my patient that even when | use the bathroom 1
keep the door wide open so that | can monitor her. When | eat my meals, | am always on alert to
make sure that my patient is safe. At the end of my shift, | am extremely exhausted. Further, the
proposed rule also harms clients. | strongly oppose the proposed rule because of the unfairness
to home health care aides who deserve fair payment for 24 hour shifts and because of the
negative impact it has on the home health care patients. Sincerely, Ignacia Reyes.

Mario Musolino: Thank you. Xiao Huan Yu, followed by Qun Xiang Ling.
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Mario Musolino: Qun Xiang Ling. Thank you. Thank you. Next speaker please, Thank you.
Next speaker please.

Qun Xiang Ling: Twenty-four hour shift is inhumane. It should be abolished, thank you.

Mario Musolino: Thank You. Good Morning.
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Mario Musolino: Thank you. Next speaker is Mei Kum Chu, followed by Hui Ling Chen.

Mei Kum Chu: Hello, KZ#4f, Fe&Chu Meikum,  Fej:M20034E1 H 25 H FFHATE
inaudible) AR EA AP NP ER TAE o VU N TAEER AR Y351, HBEm A
ERZEN « WRBAM /N IAE > (inaudible) REASAEIRITAER -

HM20034E 2120134, HIEHAPE TR A « B NEARBEXN - i—H -+ /L=
 MTETRZEN o A =M5 > SEPRIE - R/MEREE » E— SR AT — S8 0 i
ARSI > 2R TERIMREA - SEIRTIEANATTA > IR+
HABE—K - 20059795 1, f—K, T ER S, RAAANIBAKET » fAvHE%E
BIR BN T MR KR E R E T o XK WIBAGH ALY -
BOAT T FEL IR, inaudible)  BOSE SR T 2 DU/ NS EEATAY - FRE M 200641
6 H Faa T asir, XAE AR ARZHEN - A SFHL - Ak  JERE - IRk
2 IREBtARE > BN WRTEHY o« XA AT — & ZHE 250 - SRl 2 bt -
IFTIY AR > FRAER TAFAET o AE—PI IS BRI RE - BRI THe 25
AT o 20134F7 15 H, KA IERLEHE ATISLA ~ Jo ~ MR IRE > A EHE N E IR
» BRItz TR o RIS F G - EIS P AR LRI » A RELA Mz o A—K
A M _EFRAR BT — L EAR T o XA NIC N E - B o

Mario Musolino: Thank you. Hui Ling Chen, followed by Rui Ling Wang.

Hui Ling Chen: F&J& (inaudible) #9385 > Chen Huiling,
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Mario Musolino: Thank you. Rui Ling Wang, followed by Jian Hua Deng.
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Mario Musolino: Next, Jin Hua Deng, followed by Juan Bing Law.

Jim Hua Deng: Hey, Jian Hua Deng | am Family Home Care Service Attendant Jian Hua Deng.
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I 'm a mom, | am an American citizen, | love America.
Mario Musolino: Juan Bing Law. Juan Bing Law, followed by Suo Zhen Tang.

Juan Bing Law: KZZ4f, Fje (inaudible) AJ$FFE 51 Law Juanbing,
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Mario Musolino: Suo Zhen Tang. Suo Zhen Tang, followed by Xue Ying Wen.

Suo Zhen Tang: (Interpreter) Good Morning everyone. I’m the home care worker. (unclear)
I’ve been working 24 hours two days and the client’s right hand and right face is disabled.

Mario Musolino: I think it’s her mic, let’s restart again. Please, thank you.
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Mario Musolino: Thank you. Xue Ying Wen. Xue Ying Wen, followed by Sau King Chung.

Xue Ying Wen: K4, FieWen Xueying, F/&M201040A (inaudible) A7,
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Mario Musolino: Sau King Chung, followed by Sau Lin Wong.

Sau King Chung: Hi, good morning. #/&Chung Sauking, #%20034-8 H #t7E (inaudible)
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Mario Musolino: Sau Lin Wong.
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Mario Musolino: Tesla Dempster, followed by Sileni Martinez.

Tesla Dempster: Buenas tardes, mi nombre es Tesla Dempster. He sido trabajadora en los
hogares por més de diez afios. Trabajé cinco afios de 24 horas, los sietes dias a la semana,
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teniendo solamente dos dias cada quince dias. Dos dias libres cada quince dias. Las regulaciones
del Departamento de Labor son injustas porque permiten que las agencias no paguen lo que
nosotros los cuidadores de los hogares estamos haciendo con trabajo, con esfuerzo duro.

Cuidé un paciente con un caso avanzado de Alzheimer trabajando turnos de 24 horas. Ella no
estaba en cama, no era una paciente de cama. Era un paciente que tenia... desde el primer
momento que un paciente tiene cuidado las 24 horas aungue no esté en cama es que necesita el
cuidado las 24 horas. Queria hacer un poquito de énfasis en eso. Muchas veces la paciente
estaba... por lo general todo el dia estaba viendo tele, intentando abrir la ventana, intentando
abrir la puerta para irse para la calle. La saqueé del ascensor dos veces, una de ellas tuve que salir
del bafio envuelta en mi toalla de bafio con el champl en mi cabello todavia porque ella se me
estaba yendo en el ascensor. Tuve que salir a la carrera a traerla. Siempre estaba tratando de
encender la estufa, estaba tratando de defecar en la cocina porque habia olvidado donde estaba el
bafio. Tuve otra paciente, esta si era una paciente de cama. Trabajé igual 24 horas con ella. Tenia
que estar tornandola de posicion dia y noche, cada dos horas porque si no su piel se rompia o se
hacian llagas como rash, tenia que darle la comida en la boca, tenia que bafiarla en la cama, tenia
que cambiarle el pamper cada por lo menos cada tres horas, cada dos tres horas, estar cambiando
y cambiando pamper. No estamos de acuerdo con las regulaciones del departamento laboral
porgue es injusto para nosotras las home tenders [inaudible]. Trabajamos duro 24 horas y solo se
nos pagan 13 horas. Nosotros tenemos familias que atender, cogemos enfermedades porque
muchas veces tenemos appointments médicos a los cuales no podemos ir porque no nos envian
los reemplazos de las agencias. Aunque uno pida con tiempo una semana antes un reemplazo no
nos envian los reemplazos. Entonces estamos pidiendo que por favor se eliminen las 24 horas y
se regulen, se conviertan en turnos de 12 y 12. Esto es de mas beneficios tanto para nosotros los
empleados del hogar como para los pacientes también. Porque uno trabaja...

Mario Musolino: Sileni Martinez. Sileni Martinez, followed by Catalina Bernardez.

Sileni Martinez: Mi nombre es Sileni Martinez. He trabajado veintisiete afios en el cuidado de la
salud. Mi especialidad es trabajar con personas con enfermedades mentales. He tenido pacientes
de todas las nacionalidades con enfermedades mentales: enfermedad de Alzheimer, demencia y
de todas las clases.

Bueno, ya ustedes han oido a las anteriores. No es facil atender a personas con Alzheimer y
problemas mentales. Yo he tenido todas las experiencias. Pero la razon por la cual yo estoy aqui
es unirme al grupo y pedir por favor que las veinticuatro horas sean pagadas, no solo las trece
horas. Yo trabajeé veinticuatro afios veinticuatro horas y nunca recibi pago por las veinticuatro
horas. Pues, no quiero que eso continle aunque esté en mi ultimo afio como home attender,
como HHA.

La razdn es que esto no es facil; uno deja parte de su vida, de su juventud, del cuidado de su
familia, de sus hijos, todo, para dedicarselo al trabajo. En mi caso, yo quise siempre dar el ciento
por ciento de mi a mi trabajo, y, gracias a dios, todo me ha ido bien. Les pido por favor que nos
ayuden a que sean pagadas las veinticuatro horas. jNo mas esclavitud! Eso es todo. Gracias.
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Mario Musolino: Thank you. Catalina Bernardez. Catalina? No. Elida Mejia. Elida?
Female: She is here.

Elida Mejia: Buenas tardes. Mi nombre es Elida Agustina Mejia. Estoy aqui para presentar mi
testimonio sobre la propuesta por el Departamento de Trabajo de Nueva York. Me opongo a esta
regulacién propuesta y exijo que el DOL retire la regulacidn propuesta y es injusta para las
asistentes de cuidado de salud que trabajan turnos de 24 horas. Se merece recibir pago por todas
las horas trabajadas. La norma también reduce la calidad de cuidado que el paciente necesita
recibir. He trabajado como cuidadora de salud durante 15 afios para la agencia First Chinese
Presbyterian y United Jewish Council. Durante todos esos afios he trabajado turnos de 24 horas,
de tres a seis dias por semana. Las regulacion propuesta es injusta porque permiten que las
agencias de cuidado de salud se abstenga de pagar a los asistentes de cuidado de salud por
trabajos que realizan durante la hora de cuidado de salud, por el trabajo que realizan durante la
hora que duermen o toman pausa para comer ain cuando no existe una clara distincion entre
estar de descanso Y estar en servicio. Cuando trabajo de cuidado hacia de todo. Les cocinaba sus
alimentos, los bafiaba, los limpiaba, trataba de realizar mandados, les llevaba al parque, muchos
pacientes estaban postrados en cama, sufrian de Alzheimer. Durante la noche yo no podia
dormir, tenia que estar cuidando a alguien que necesita de un servicio por la noche. El paciente te
Ilama, necesita esto y necesito lo otro. Lo tenia que ayudar a ir al bafio, cambiarle sus pafiales,
cambiarle la sdbana si la ensuciaba. Con todos estos turnos de 24 horas me ha dado diabetes,
ahora tengo dolor de rodillas porque tenia que ayudar...

Mario Musolino: Luz Estrella. Luz Estrella? No, and we have Catalina Bernardez who is here.

Catalina Bernardez: Buenas tardes, ni nombre es Catalina Bernardez. Presento este comentario
sobre los riesgos del Departamento de Trabajo de Nueva York por los trabajadores de turnos de
24 horas. Hora 17, New York, read [inaudible] 43, pagina 25. Propuesta del 25 de abril de 2018.
Me opongo a este reglas [inaudible] para retirar las reglas propuestas injustas para los cuidadores
de los hogares que trabajan turnos de 24 horas y merecen que se les pague por nuestro trabajo
horas trabajadas. Las reglas también disminuyen la calidad de la atencidn que reciben las
clientes. He trabajado como cuidadora de un hogar durante doce afios con [inaudible] he estado
trabajando de 24 horas durante ocho afios, normalmente trabajé tres a cuatro turnos de 24 horas
por semana. Las reglas propuestas son injustas porque permiten a los empleadores evitar el pago
a los cuidadores.

Mario Musolino: Thank you. Okay, next we will try Luz Estrella again. No. Mika Nagasaki,
followed by Ignacia Reyes.

Mika Nagasaki: My name is Mika Nagasaki and [’'m here today representing the Justice for
Home Care Workers Campaign of the  Coalition. I’m a member of the Chinese Staff and
Association which is one of the sponsors of the coalition. The New York State Department of



Sleep and Meal Time Page 25 of 26
Regulations Hearing

July 11, 2018
Brooklyn, New York

Labor regulations which are the subject of today’s hearing undermine the wage laws established
after the three New York State Court decisions ruled that home attendants must be paid for all 24
hours of a 24 hour shift. The New York State DOL emergency rule allows employers to evade
these court rulings. It forces home attendants to prove each day that they did not sleep at least
five hours thus sanctioning the industry-wide practice of paying home attendants for only 13
hours in a 24 hour shift and we’ve already heard all day that that this is impossible to sleep more
than five hours. On behalf of the coalition, therefore, | am here in opposition to this rule. 93%
of home attendants in New York are women and most are women of color and/or immigrants.
For years, home attendants have been fighting to improve conditions for patients as well as for
themselves. With this emergency regulation, the DOL has placed yet another obstacle in the
path of home attendants and patients seeking a more just and humane system. The emergency
regulation actually hurts patients. After the regulations were issued to avoid paying for the
nighttime hours, agencies began instructing home attendants to ignore patient’s needs, which is
ridiculous. How can home attendants ignore their patient’s needs? When workers refuse to
ignore their patients, they are fired. The DOL is actually setting up conditions to make workers
willfully ignore needy patients who are having crises as if to say that these medical conditions
could be turned off; therefore, we demand the immediate cancellation of this emergency
regulation, we demand that you stop resisting the court’s ruling, we also want the insurance
companies that manage long-term care plans and the agencies to immediately comply with the
court decisions and compensate home attendants for all stolen wages. We also demand the
abolishment of the 24 hour work day. It’s insane that in 2018, we have a 24 hour work day.
Patients who require 24 hours of care should be provided split shifts of 12 hours each to allow
both the home attendants’ time to recover and rest as well as to allow the patients to receive the
care that they need. As we have heard today, the home attendants who are assigned a 24 hour
shifts, they are assigned because they are approved, the patients are approved for round-the-clock
care because of their medical condition. It’s inhumane and unjust to continue with this
regulation to force workers to work 24 hours and only pay them for 13 of those hours. Thank
you.

Mario Musolino: Thank you. Ignacia Reyes. Ignacia Reyes? No. Amy Torres.

Amy Torres: Good Afternoon, my name is Amy Torres, Director of Policy and Advocacy. I'm
delivering this testimony on behalf of the Chinese American Planning Council Home Attendant
Program; CPCHAP. The Chinese American Planning Council Home Attendant Program,
CPCHAP, is one of the largest not-for-profit home care agencies in New York City, licensed in
1999 and now serving about 3,000 home care recipients daily and employing over 4,000
employees. The following testimony and included recommendations outline the urgency for
coordinated clarification of regulations to stretch across the New York State Department of
Labor, Department of Health, managed care organizations, and Human Resources
Administration contracts and labor groups. This coordinated response requires a state
government solution to amend formula funding gaps created by any subsequent mandates.
Currently DOL regulations established that home care aides who work 24 hour shifts for around
the clock care or at minimum paid for 13 hours of work. Home care agencies base their payment



Sleep and Meal Time Page 26 of 26
Regulations Hearing

July 11, 2018
Brooklyn, New York

models on this regulations because they are limited by HRA and MCO contracts which follow
DOH funding formulas informed by the DOLs minimum regulations. Despite lawsuits claiming
24 hours pay for around the clock care, DOL has clarified the law in favor of the 13 hour rule.
It’s important to note that DOH has not legally bound to adjust the formula based on DOL
regulations, so had DOL not clarified the law at that time agencies would have been mandated to
pay through existing rates which are insufficient to cover the full 24 hours. A number of
advocates and workers have already spoken to the complexities and the emotional and intensive
labor involved with home care work, so I’d like to take this time to skip pass that portion of my
written testimony to address recommendations for compensation, work schedules, and care
environment. Again, home care agencies need coordinated clarification of the regulations.
Adding to the complexity our agencies who are caught between multiple overlap regulations and
agreements that can complicate decisions about which and when aide staff are assigned to cases,
for agencies wishing to explore less complicated options, like opting for multiple rotational
shifts, the cost of current rates prohibit us from doing it. So our recommendations are to limit the
24 hour shift day for a single aide worker and establish a rotational shift system, to apply meal
and sleep time to DOL standards for non-work, non-care work day activities, so currently travel
that is incurred during the workday is allowed to be paid, meal and sleep time should also be
allowed to be paid, following other DOL non-care activity regulations, and then third, in some
rare instances in which case family friend or a family member is employed through CD path, 24
hour case, 24 hours care may be allowable but there would need to be a regular...

Mario Musolino: Thank you, we have your written testimony. We appreciate that. Let me go
back to the folks who were not here, Marie Andreacchio, Walter Kaltenbach, Louis Majer, Liz
Vladeck, Luz Estrella, Ignacia Reyes. Okay, that covers everyone. Thank you so much for your
time and your testimony today. | will remind folks that we are accepting written testimony
through the 18"? July 18" is the deadline for public comment, written testimony. So we would
appreciate you submitted that if you haven’t already provided it today. Thank you very much.



